September 22, 


1994 


Honorable John W. Brandt 
Oswego County Court Judge 
Oswego County Courthouse 
PO Box 29 

Pulaski, New York 13142 

Re: People vs. Gary Thibodeau 

IND 94-161 

Dear Judge Brandt: 

Enclosed please find People's §710.30 Notice in regards to the 
above named defendant. Please note that People's Demand for 
Discovery, Demand for Notice of Alibi and Statement of the People's 
Readiness for Trial were previously sent to your office on 
September 20, 1994. 

If you have any questions, please contact this office. 


Very truly yours. 


ADELAIDE REITZ 
Secretary 


Enc. 

cc: Joseph Fahey, Esq. 

County Court Clerk 
Gary Thibodeau 
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OSWEGO COUNTY 

COURT CLERK'S OFFICE 




STATE OF NEW YORK 
COUNTY OF OSWEGO 
COUNTY COURT 


THE PEOPLE OF THE STATE OF NEW YORK 
against 

GARY J. THIBODEAU 


INDICTMENT 
NO. 94-161 


Defendant. 


Sir: 

PLEASE TAKE NOTICE, that the People intend to offer et trial evidence of a statement made by the 
defendant to a public servant. This notice is served on you pursuant to CPL 5710.30(1). 


I I | enclose a copy of the written statement I intend to offer. 

E The defendant (also) made an oral statement, which I intend to offer, the substance of which is: 
In words or substance, please see attached. 


Dated: September 20, 1994 


TO: OSWEGO COUNTY COURT CLERK 

COUNTY BUILDING 
OSWEGO, NEW YORK 13126 


Very truly yours, 




TO: 


Joseph Fahey, Esq. 


PEOPLE vfl. GARY THIBODEAU - 

S710.30 NOTICE 


IND. 94-161 


In words or substance, the defendant advised that he and 
Sharon were out on Saturday night, April 2, 1994 and got home a 
little late and slept in Easter morning; that he got a phone call 
from his brother Richard at about 9:00 a.m.; that Richard told him 
that some little girl was abducted from the D&W and that he was at 
the store at about 7:30 a.m.; when asked if he was sure about the 
time Richard called him, defendant stated that it could have been 
10:00 a.m. but they had not turned the clocks ahead; that he 
believed the phone call was made from Teresa's grandmother's; that 
Richard told him that he was upset because the police were trying 
to pin this case on him; that Richard said they can't find anyone, 
so they (police) want to use him for an escape goat; that Dick has 
always been a nervous type person; that Dick called him from 
Teresa's grandmother's; that Dick told him we (police) were making 
a big deal over the time factor. 

Also in words or substance, the defendant and Sharon 
Raposa said they knew Heidi and her boyfriend Brett when they use 
to come in to Beck's Hotel to play pool; that they never saw anyone 
bother Brett or Heidi when they were into Beck's. Brett's brother 
Rodney is part owner of Beck' s Hotel; that they stay at Beck ’ s 
Hotel for a while because their house furnace monkeyed up and the 
insurance company had them stay at Beck's while repairs were being 
done. 


Also in words or substance, the defendant stated that he 
would not go over to our (police) office and talk to us; that he 
was not going to be put through what Dick was put through. Sharon 
Raposa said that they had nothing more to tell us. Defendant and 
Sharon Raposa said if we wanted to talk to them, we had to do it 
here or at their house; when asked where they were Easter morning, 
April 3, 1994, they said they were home Easter morning, sleeping 
in; defendant said Dick called them up around 9:00 or 10:00 a.m. 
Easter morning; that he is pretty sure it was 9:00 a.m. when Dick 
called that Easter morning, Dick told him about a little girl being 
abducted from D&W Store; that when he got done talking to his 
brother Dick, he called Dave Nelson and told Dave what Dick had 
told him. Defendant and Sharon Raposa said the night before Easter 
Sunday, they were out partying; that they believe they were at the 
Tierra Lounge in Mexico and then went to David Nelson's for a 
while; that after they left the Nelson residence, they went home 
and stayed there; that they were still in bed when defendant's 
brother Dick called and told them about the little girl being 
abducted; that he is pretty sure that his brother Dick called him 
at about 9:00 a.m. on Easter morning. 

Also in words or substance, when told why the police would 
prefer to talk to them at the office, defendant stated he would 
have to think it over and he would call us to let us known on May 
6, 1994, at around 9:30 a.m. if he would come over to the office 
for an interview. 
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Dodd, presented misleading and/or false testimony to the trial 
jury, namely the testimony of one Brittany Link, and allegedly 
advised Brittany Link not to disclose the truth concerning said ' 
testimony and failed to disclose this Brady material to defense 1 ' 
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Thibodeau's girlfriend, and she lived with Richard and Theresa at 
the time of the events in question. Furthermore, Amanda Crawford 
was a key witness for the defense at the Richard Thibodeau trial. 
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that they would like to interview the minor. However, in this 
regard, this court does not credit Mrs. Calver's testimony that 
she had informed Mrs. Link that they desired to talk with 






i 


interview was being tape recorded. However, the court does not 
believe after reviewing the videotapes of December 5, 1995 and 
March 11, 1996 that Brittany Link ever was advised or knew that 



regard. Charlotte Link was concededly present during every 
interview of her daughter by Investigator Yerdon and Chief 





she saw on April 3, 1994 or that she may have dreamed seeing the 
van that Easter morning. Therefore, this court finds no Bradv 

violation in this case in that regard. 





there is no form of proof so unreliable as 
ecanting testimony." ( People v. Shilitann . 
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Donald said that while such testimony (referring to the admission 
made by the defendant to an inmate in the Suffolk County jail 
concerning the shooting) "should always be viewed with 
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trier of fact. It is only where a witness' testimony appears to 
be "manifestly untrue, physically impossible, contrary to 
experience or self-contradict.ory" that such testimony must be 
rejected ( People v. Lebron , 184 AD2d 784, 785 (2d Dept 1992). 
This court does not find the testimony of Brittany Link to be 
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incredible based on those tests. Her trial testimony clearly was 
not so improbable as to be inherently unworthy of belief and this 
court has no legal basis to find-her testimony incredible as a 
matter of law. 
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Entered: September 30, 1997 CARL M. DARNALL, Clerk 
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South Jefferson Street, Mexico, New York, 13114 . 




PLEASE TAKE FURTHER NOTICE, that in the event the Defendant, 
Gary J. Thibodeau, becomes aware of the existence of additional 
witnesses, this Notice will be supplemented immediately. 

DATED: November l, 1994. 
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10} Any and all records, documents or memoranda of written 
communication, telephone communications, FAX transmissions and any 
other type of communication by and between the Oswego County 
Sheriff's Department and the following agencies; The New York 
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' ORDER PURSUANT TO SS210. 30<2\ AND JJ 
OF THE CRIMINAL PROCEDURE LAW 
INSPECTING THE GRAND JURY MINUTES AND 
DISMISSING THE INDICTMENT HEREIN. 





10) That in opposition to the Defendant's application for the 
Hr it Pf Cgrpus, the Chief Assistant District Attorney Donald 
Dodd served and filed an Affidavit in which he adhered to what is 










La*, your affirmant moves that this Court release the minutes of 
the Grand Jury proceeding in the within action in order that the 
Defendant may address the Court on the issues of insufficiency and 








cr 



19) That upon information and belief, the media reports were 

loosely based upon conferences and/or interviews with purported 

witnesses and police who assisted, conveyed or inferred factually 








23) That upon information and belief, the evidence presented 
to the Grand Jury included inadmissible hearsay, speculation and 
insufficient and/or inadmissible identification testimony and 










reupie s answer to aerendant's Omnibus Motion of November 21 
1994, dated December 4, 1994, pages 70-102 



PEOPLE MOVE FOR DENIAL OF ATTORNEY JOSEPH E, FAHEY’S 
DISMISSAL MOTION. PROCEDURALLY DEFECTIVE. 




V 










24) That for all of the foregoing reasons, the Grand Jury 

proceeding and Indictment is fatally flawed and should be 
dismissed. 






















AN ORDER PURSUANT TO S710.20(3) OF THE 
■RIMINAL PROCEDURE IAff SUPPRESSING AN ORAL STATEMENT 
INTENDED TO BE OFFERED BY THE PEOPLE IN A TRIAL 

OF THIS ACTION. 
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IS the type of information which will either be disclosed during 
the course of the litigation or which bust be disclosed prior to 

trial in order to allow the Defendant to effectively prepare for 
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testify upon the trial of the within action. 

46) A hearing pursuant to People v. Sandoval . 34 NY2d 371 
(1974) / should be held to determine these issues prior to trial 
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(4) FBI Laboratory Report dated October 3 , 1994. 

(5) FBI crime Laboratory Report dated September 15 
1994. 
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(4) Group of three saws - two coping saws, one hack saw 
closet in living room. 


(17) Possible bone fragments from ash pile No. l. 

I (18) Possible bone fragments from ash pile No. 2. 

h 

1 Attached is an Oswego County sheriff's Department 

| inventory of property obtained from the residence of Gary 
Thibodeau on June 23, 1994, and July 24, 1994. Also attached is 

| 9 C ° Py ° f 0swe9 ° Count y Sheriff's Department report dated April 
25, 1994, prepared by Sheriff's Investigator Nicholas Kleist, 


setting forth all property seized from all sources and not 
limited to property obtained from the defendant. 

6 . No tapes or other electronic recordings exist which the 
People intend to introduce at trial. 

7. A photographic array consisting of six photographs of 


individuals, one of which depicts the defendant, is presently in 
j the possession of the Oswego County Sheriff's Department and will 
ibe made available to defense counsel for his review. This 
! photographic array was shown to Nancy Fabian, on June 13, 1994 , 
jby Oswego County Deputy William Cromie. A single photograph of 
■the defendant in the form of a mug shot will also be made 
available for defense counsel's inspection. This photograph was 
! shown to Jean Budd on July 25, 1994, by Oswego County Sheriff's 
; Department Deputy William Cromie. a photograph depicting the 
! defendant and three other individuals will also be made available 
for defense counsel's inspection. This photograph was shown to 
Mary O'Reilly on October 19, 1994, by Investigator Herbert 


6 


S3 




I 

I 


I; 


j Yerdon. This photograph was shown to Keith LaFond on August 3, 
1994, by Investigator Herbert Yerdon. 

8 , A copy of the Oswego County Sheriff's Department written 

| report relative to its investigation of this criminal action will 

j be made available as described in paragraph 3 supra. People 

refuse that portion of defense counsel's demand for "all 

statements of witnesses" as statutorily premature and not 

discoverable property. CPL §240.45(1) requires the disclosure 

of any written or recorded statement made by a person whom the 

prosecutor intends to call as a witness at trial, and which 

relates to the subject matter of the witness' testimony. Defense 

counsel's demand is over broad and not discoverable property as 

| it demands all statements of witnesses. Additionally, People 

oppose the motion upon the grounds that statements of potential 

witnesses the prosecutor intends to call at trial are to be 

! disclos ed after the jury has been sworn and before the opening 
statement, 

9. People are making available for defense counsel's 
inspection, review and/or photocopying the Oswego County 

j Sheriff's Department written report relative to its investigation 
of this criminal action. 

10. People are making available to defense attorney a copy 

| of the Oswego County Sheriff’s Department investigation report 

1 

j in this matter. That report contains responses by various police 
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agencies to quests by the Oswego County Sheriffs Dependent 
, for assistance and/or information. People oppose that portion 
the demand wherein defense counsel seeks property described 

i " " thS SUbStance ° f «y oral communication concerning such 

, lnquiry 1£ no written response was received. While this does 

| not fall within the statutory definition of discoverable 

‘property, to the extent the Oswego county Sheriffs Department 

received any oral communication response to their request of 

various police agencies, the substance of said oral communication 

would be contained in the sheriffs Department investigation 
report. 
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FEDERAL BUREAU OF INVESTIGATION 
WASHINGTON, D. C. 20535 


To: Mr. Nick Kleist 

" °swego County Sheriff's office 
*' RD ^4 Box 5 

Oswego, New York 13126 


# 

D »te: October 3, 1994 


FBI File No. 7-AL-37733 


Reference: 


Your No. 


Lib No. 40706002 S. AN ZJ 
40707035 S AN WP 
40908053 S AN WP 


*■* dated July lf 1994 and J uiy 7, 

communication receipt dated September 8, 1994 


* ^ ^ n Hii 


Re! 


RICHARD THIBODEAU - SUSPECT’ 
HEIDI ALLEN - VICTIM; 
KIDNAPING 


Specimen! received: 


Q23 


?' J? 94 ' und « «ver of communication dated 

July 1, 1994 (40706002 S AN ZJ) 


Debris from soot piles taken from THIBODEAU'S 
residence (Item l) 


Q24 


Debris from soot piles taken from THIBODEAU'S 
residence (Item 2) 


Q25 


Debris from soot piles taken from THIBODEAU'S (Item 


Q26 

Q27 


°item S 5? alCen tr ° m furnace on THIBODEAU'S property 
Debris taken from furnace on THIBODEAU'S property 


Enclosure 


Page 1 


(over) 


This Report Is Furnished For Official Use Only 

* 



Specimens received July 7 1904 

dated July 7, 1994 (4 070703 5 S AN Sp?f communication 

ITEMS FROM yaw ? 

Q28 Carpet 

22 9*' Carpet 

Q30 Carpet 

Q3l Carpet 

Specimens received September 8 , 1994 (40908053 s AN WP) : 

232 Tampon 

233 Feces 
Result of examination: 


Douglas Ubel^e^LraL^T 9 * 1 ? 27 Vere exaffline * by 
Smithsonian Institution, Washinrton n Yc ^zSolSsed^' 

of his report. * ' Enclosed is a copy 


presence o/hearSfi ?* 8 J hr ° Ugh ? 31 were e * a “ined for the 
found on the Q13 and 014 hlSb^es'fho^ever^nSneYre^^und 

No blood vas identified on specimens Q28 through Q3l, 
No semen vas identified on specimens Q2S through Q31. 

unsuitable S for^conclusive n characteri2ationy e ^ * 3 ' 

pillboxes vm^etSned^defs^p^rco^ b“re“is“ered 

(202) Jli-olf^iryou^vran^S?? 1 * 1 A9ent Chris A11 “. 

results of examinations in this Sla? seeming the 
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NATIONAL MUSEUM of 
NATURAL HISTORY 

SMITHSONIAN INSTITUTION 
DEPARTMENT OF ANTHROPOLOGY 

telephone (202)786.7505 
[202)357^208 


DATE: f-Jy 25, 1994 


TO: 

ATTN; 

FROM: 


Tie Federal Bureau of Investigation, Washington, DC 

Laboratories 

Djuglas H. Ubelaker, Curator 
Department of Anthropology 
Smithsonian Institution, Washington, DC 


SUBJECT: Forensic Case 40706002 S BK-ZJ, SI No. 539, Oswega, New York 

H „ Mate J-i al received consists of several containers labeled Q23 through 027 and associate 

pass U ^TrouS e twTic C r tUmS ^^ eS l COnCainerS Weighed a PP roximate[ y 716 Srams. All materials wen 

uf^rOO^mm^screen SCI "* e ? S , WI ^ me , sh 51265 ° f 2 ' 38 mm and LU0 mm ' Mater ials ^passed througt 
' not th ' 1 M weighed about 2.7 grams. Materials that passed through the 2.38 mm screen bu 

and two W6 ! ghe ? about ’ 8 Erams - Lar ® e ^cognizable objects include two apparent nail; 

or b ick ifke materi! y S> 0ther non - bone materiaIs consi ^ of likely burned plastic burned da> 

AddS white woven cloth, small sections of apparent tin foil, and other small items. 

oarticles less ihin on, -T* ° k bon * are pre5enL 711656 fra 2 ments range in size from very small 
It non h. 1? h TT in ength t0 43 min in length - Most of b0fie fragments are definitely 

are no rnoZolo?‘"I' / -.“T ° rigin C3n 001 be n,lfld out for some of the sma!l fragments, but there 
are no morphological details that suggest a human origin. 
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JAMES W, MCMAHON 
SUPERINTENDENT 


NEW YORK STATE POLICE 
HEADQUARTERS CRIME LABORATORY 


PUBLIC SECURITY BUILDING 
STATE CAMPUS 
ALBANY. NEW YORK 12216 


Honorable James G. Grose 
Oswego County District Attorney 
Oswego County Building 
Oswego, New York 13126 


September 27, 1994"-* 


;J ir 


IB [1 D » 

JUI -31994 


“ ATTORNEY'S 

RE: NYSP Crime Laboratory Case I94H-005794 ^ -— 

Oswego County Sheriff's Department'#94-3*829 
Victim - HEIDI H* ALLEN 
Dear Mr. Grose; 


After review of the above referenced case, there are items of evidence 
that are available for DNA analysis by PCR. However, because the victim's body 
has not been recovered, parentage testing will need to be conducted to determine 
whether the victim is the source of the material obtained from the shovel. 
This type of analysis is not currently available at the New York State Police 
Crime Laboratory. However, if so desired, these items (with the appropriate 
controls) may be sent to a commercial laboratory for testing. The cost of this 
service is approximately $550/sample. 


The following items are available for FOR: 


Item #lA 
Item #1B 
Item #1C 
Item #3A 
Item #4A 


Scrapings, shovel 
Swab, shovel 
Swab, shovel 

Known blood control, parent of victim/Xenneth Allen 
Known blood control, parent of victim/Susan Allen 


Please review the items and our recommendation. If further analysis is 
required, send written notification to Dr. Barry Duceman, DBA Supervisor, and 
the appropriate samples will be forwarded to the designated laboratory. We 
will require "bill to" information. Please call us at (518) 457-1208 if any 

changes occur in the status of this case, such as court deadlines, dismissal 
of charges, guilty pleas or other special circumstances. 


Sincerely 



Director of State Police 
Crime Laboratories 


RWHcmb 
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JAMES W, MCMAHON 
SUPERINTENDENT 


j 

A* 



SUBJECT: 



^ EW YORK STATE POLICE 
HEADQUARTERS CRIME LABORATORY 


PUBLIC SECURITY BUILDING 
STATE CAMPUS 
ALBANY. NEW YORK 12226 


* 


Sheriff Charles Nellis 
Oswego Co. Sheriff's Department 
39 Churchill Road 
Oswego, NY 13126 


September 26, 1994 
Lab Case I94H-005794 
Case #94-3829 


SUPPLEMENTAL REPORT 


3STDX H. ALLEN - VICTIM 



SAKY TjllBODEAD — DEFENDANT 
April 3, 1994 


EVIDENCE: 


Delivered and Submitted by: 


t 


Inv. Terry Whipple on August 11, 1994 


description- 


1. Folding Army shovel, green 

U ' onTeL #T PlS r “’° Ve ' 3 £t °" 0,6 li9ht yUowi.h/cr.«.-=olor«l 


^AMINATIOR/cqhclpr Tnnf: 


labeled as^Sl Yellowrsh/cream-colored substance on item #1 was subsequently 


Cathryn L. Levine 

L ■ ievmjd 

Forensic Scientist III/ 

Trace Evidence 

cc: 1-Sheriff Nellis 
(Certified Copy) 

Enc. Four photographs of item I1/1A 

Memo dated September 9, 1994 from Dr. Wolf 



Robert W. Horn 

ML 

Director of state Police 
Crime Laboratories 


RWHcmb 


i/h 


STATE OF NEW YORK: 


CERTIFICATION 


COUNTY OF ALBANY: 


CITY OF ALBANY: 


(Criminal Procedure Law, 


Section 190.30, subdivision 2) 


I. CATERYN L. LEVINE, FORENSIC SCIENTIST III 

being duly sworn, depose and say that I am a public officer in the employ of the New York State Police 
Headquarters Crime Laboratory, and that I made an examination on or concerning certain evidence. That the 


attached report, entitled 


LAB CASE *94H-005794 SUPPLEMENTAL REPORT 


CASE #94-3829 


SEPTEMBER 26, 1994 


contains the results of such examination and is a true and full copy of my report thereon. 


Signed and sworn to before me 




day of 


SEPTEMBER 


, I9j± 


\7-7UU£kJ , /CgZ/rtJ 

CATERVN L. LEVINE 

FORENSIC SCIENTIST III 



Notary Public 


CHRISTINE M. BROOKS 
Nobly Public, State of UStj York 
No. 4918273 

Ouafifed in Rsnsselaer Cc'„r.jy 
My Commission Expires Feb. 1,1033 


I, R. W. HORN, Director, New York State Police Laboratories, do hereby certify that 


CATHRYN L. LEVINE 


is a 


FORENSIC SCIENTIST III 


on the staff of the said Laboratory 


and performed the examination or other procedure set out in the attached report. 


Robert W. Horn 
Director 
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DATS: 


TO: 


FROM: 


RE: 


September 9, 1994 

Cathryn Levine 
Forensic Scientist III 
Crime Laboratory 
New York State Police 
Building 22, State Campus 
Albany, New York 12226 

Barbara C. Wolf, m.D. 

Albany Medical Center 
Department of Pathology a- 81 
47 New Scotland Ave, 

Albany, New York 12208 

94-B-5794 Item 1 



sb-^S'^-s w /~££T. -- 


diagnosis: Skeletal Muscle 


■t 




















Served upon the People by Attorney Joseph E. Fahey is the 
Motion presently pending before the Court. This motion was 
served upon the People by mail service on November 21, 1994. Set 
forth at page 4 of that motion is Attorney Fahey’s affirmation 
in support of the motion. 

1* People request the Court to deny the defense 
counsel's various motions to dismiss Indictment #94-161 based 
upon his wholesale failure to comply with the procedural 
requirements of CPL §210.45. CPL §210.45 defines the procedure 
for Dismissal Motions. If the motion is based upon the existence 
or occurrence of facts, the motion papers must contain sworn 
allegations thereof, whether by the defendant or another person 
or persons. Such sworn allegations may be based upon personal 
knowledge of the affiant or upon information and belief, provided 
that if they are based upon information and belief, the affiant 
must state the sources of such information and the grounds of 

T 

such belief. 

2. Nowhere present in defense counsel's motion is any 
statement swearing to the existence or occurrence of facts, 
either by the defendant or another person. Further, nowhere in 
defense counsel's motion papers is there any statement setting 
forth whether or not the sworn allegations or existence of facts 
is based upon the personal knowledge of Attorney Fahey or upon 
information or belief and the sources of such information or the 
grounds of such belief. 

3. Defense counsel's motion papers are woefully 

(2) 


11 



I 


| inadequate and fail to recognize the most basic and rudimentary 

i 

| requirements required by law. Therefore, People respectfully 
request the Court to deny all motions to dismiss Indictment #94- 
161 upon his wholesale failure to comply with the requirements 
of CPL §210.45. 

j! 2. PEOPLE OPPOSE MOTION TO DISMISS INDICTMENT 94-161, 

EVIDENCE PRESENTED TO THE GRAND JURY LEGALLY SUFFICIENT. 

j 4. Pursuant to CPL §210.30(3), defense counsel seeks 

an order dismissing Indictment 94-161 setting forth as the 
grounds for that dismissal that the evidence presented to the 
Grand Jury was not legally sufficient. CPL §210.20(1)(b) is the 
correct section of law authorizing such a dismissal. Defense 
counsel erroneously cites the wrong section of the Criminal 
Procedure Law for the relief he states. The sections cited by 
defense counsel, CPL §210.30(2) and (3) authorize a motion to 
inspect Grand Jury Minutes for the purpose of the Court 
determining whether the evidence before the Grand Jury was 
legally sufficient to support the charge or a charge contained 
in such indictment. The People do not oppose defense counsel's 
motion for the Court to inspect the Grand Jury Minutes, however, 
they do oppose defense counsel's motion seeking dismissal of 
Indictment 94-161 as legally sufficient evidence was presented 
to the Grand Jury on each of the elements of the offenses charged 

| which supports the conclusion by the Grand Jury to vote a true 
bill. To assist the Court in its determination of a CPL 
§210.20(1)(b) motion, the People are providing to the Court the 

I (3) 


n 


Grand Jury Minutes relative to Indictment 94-161. 

5. The People oppose that portion of defense counsel's 
motion pursuant to CPL §210.30(3) wherein he seeks release of the 
Grand Jury Minutes to the defense counsel. Once again, defense 
counsel's motion is deficient and defective. The clear language 
of CPL §210.30 requires as a condition precedent to the release 
of the minutes to the defense counsel a determination by the 
Court, after examining the minutes, that release of the minutes 
or certain portions thereof to the parties is necessary to assist 
the Court in making its determination on the motion. In support 
of defense counsel's motion, at paragraph 17 of the moving 
papers, defense counsel states "the burden of conducting this 
detailed examination should not fall entirely on the Court, which 
may not be as familiar with the contours of this case at this 
point of the proceedings.. as counsel for the 
accused". 

6. Although defense counsel may presume that the Court 
is unable to correctly and properly review the transcript of 
Grand Jury testimony for the purposes of legal sufficiency, the 
Criminal Procedure Law is abundantly clear. The release of Grand 
Jury Minutes is only authorized after the Court has examined the 
minutes and finds the release of the minutes is necessary to 
assist the Court in making its determination on the motion. The 
District Attorney's Office has full faith and confidence that the 
Court possesses the capacity to* make its determination on this 
motion. The People therefore oppose that portion of defense 

( 4 ) 
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i 


counsel's motion as patently defective. 

7. The People also oppose any motion to dismiss 
Indictment 94-161 pursuant to CPL $210.20(1)(c) and CPL 
§210,35(5) upon the grounds of a defective Grand Jury proceeding. 
In pages 5 through 11, of defense counsel's moving papers, he 
sets forth allegations of fact that he seeks to support, 
(although never identified by defense counsel as a grounds), a 
motion to dismiss based upon a defective Grand Jury proceeding. 
The People oppose the motion upon the basis that the Grand Jury 
proceeding was not defective and further that the legal 
instruction given to the Grand Jury of the applicable law 
conformed to the requirements of CPL §190.25. 

A 

8. The People further oppose the motion upon the 
grounds that defense counsel's moving papers in support of that 
potential motion wholly fail to comply with the procedural 
requirements for a motion set forth in CPL §210.45. 

9. Pursuant to CPL S210.45(1), defense counsel's motion 
must contain sworn allegations of the existence or occurrence of 

f 

| facts in support of the grounds for the motion. In paragraph 15 

i 

of defense counsel's moving papers, he states in support of such 

+ 

a motion "given the poor quality of the evidence believed to have 
been offered to the Grand Jury, it is reasonable to assume that 
instructions given concerning the applicable law were either 
nonexistent, inaccurate, Inadequate or patently erroneous". 

Clearly, defense counsel has no sworn allegation of fact 
in support of a defective Grand Jury proceeding motion. His own 


74 


assertion in support of that motion asks the Court to assume the 
facts. This is further evidenced by paragraph 23 of defense 
counsel's moving papers where he states "that upon information 
and belief, the evidence presented to the Grand Jury included 
inadmissible hearsay, speculation and insufficient and/or 
inadmissible identification testimony and evidence". 

10. Additionally, CPL §210.45(1) requires that any sworn 
allegations, when they are based upon information and belief, 
must state the sources of such information and the grounds of 

I 

| 

(such belief. Defense counsel's moving papers wholly fail to 
comply with the requirements of that section in that he sets 
forth no basis, for the 9 rSifn"3f*^suo'f%#t!%f as to the form and 
content of Grand Jury testimony and any other portion of his 

motion. 

11. The People therefore respectfully request the Court 
to deny any motion pursuant to CPL §210.20(1)(c) and §210.35(5), 
because pursuant to §210.45(5) this part of defense counsel s 
motion is based upon the existence or occurrence of facts and the 
moving papers do not contain sworn allegation supporting all of 
the essential facts. 


3. PEOPLE OPPO SE THE REQUEST FOR SEVERANCE PURSUANT TO 
CPL §200.40(1), GRANTING DEFENDANT GARY THIBODEAU A 
SEPARATE TRIAL. 

12. The People oppose the request of defendant Gary 
Thibodeau for a separate trial. It is clear that severence is 
required under certain circumstances, such as when defendants are 

(6) 
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proposing not only inconsistent but antagonistic defenses, People 
I v. Mahboubian , 74 N.Y.2d 174 (1989). The standard set forth in 
Mahboubian is that a severance "is compelled where the core of 
| each defense is in irreconcilable conflict with the other and 

i 

| where there is a significant danger, as both defenses are 
portrayed to the trial court, that the conflict alone would leave 
the jury to infer defendant's guilt". Mahboubian at 184. See 
also. People v. Figueroa , 193 A.D.2d 452 (1993), where a 

i 

severance was required in a rape case, where one defense was 
consent and the other was that no act of intercourse took place. 

13. Such is not the case in the instant action. While 


! codefendant 


has acknowledged in sworn 


I statements being at the D&W Convenience Store on the date of the 
! disappearance of Heidi Allen, he denies that he was a participant 
in the abduction. To the extent that defendant Gary Thibodeau 
has offered an alibi that he was at home at the time of the 
abduction, his defense is not antagonistic to that of Richard 
Thibodeau. 

14. Nor does the fact that defendant may not be able to 
call his as a witness require severance. 


•In People v. Bornholdt , 33 N.Y.2d 75 (1973), cert, denied sub 
| nom., Victory v. New York , 416 U.S. 905, 94 S.Ct. 1609, 40 

L.Ed.2d 109, the Court held that "upon a proper showing of need 
for a co-defendant's testimony, it may be an abuse of discretion 
to deny severance. However, a proper showing of need imports 
that the movant clearly show what the co-defendant would testify 

(7) 


% 


I 

h 

to and that such testimony would tend to exculpate the movant. 
Moreover, the Court is not required to sever where the 
j possibility of the co-defendant's testifying is merely colorable 

i or speculative". (Citations omitted) 

15. In the instant case, the only allegation by 
defendant Gary Thibodeau is that he has served a notice of alibi 
and "expects" to rely upon co—defendant in support of his 

I 

defense. Moreover, it is stated that, if he testifies, the co¬ 
defendant would be "expected" to exculpate and 

exonerate himself and Gary Thibodeau from any and all involvement 
in the abduction of Heidi Allen. He also states that he would 


be "precluded" from calling 


as a witness based 


I upon the Fifth Amendment, but such is obviously not the case. 

| There is nothing to "preclude" calling subject 

ito his exercising his Fifth Amendment rights. If defendant were 
intending to call such should take place 

outside of the presence of the jury in order to determine whether 

I 

j he would be exercising his Fifth Amendment rights to avoid 

I 

prejudice to 

! 16. Cases involving instances where^orte "“defendant 

indicates he wishes to call another have clearly stated that it 
is incumbent upon the movant to set forth a full and complete 
| factual setting to show that he is entitled to a severance■ In 
People v. Wang , 140 A.D.2d 567 (1988), the Appellate Division 
held it to be error to deny a severance when defendant asserted 

L 

I 

that should there be a separate trial, his co-defendants would 

(8) 


m 


j provide testimony that would exculpate him. In support of the 
application, the attorneys for the co-defendants indicated that 
i the codefendant would testify on defendant's behalf provided Wang 
j was separately tried following their trial or provided there was 
a stipulation not to use the testimony at their own subsequent 

j 

| trials. The co-defendants’ attorneys indicated that their 
clients would testify that the determination to rob a gas station 


I had not been made until after defendant Wang had entered the gas 

i 

station and that Wang was unaware of tljeir intent. Moreover, the 
co-defendants attorneys represented that their clients would 
provide affidavits to the court but would not provide the 
prosecution witjh^inirulp^atorx^jstatements and defendant offered to 
make and ex parte and in-camera showing of what the co- 
defgfldajit^s.^t egtjLmonv would be, 

17, In the instant case, defendant Gary Thibodeau 
through his attorney, has^ merely stated that 

might be one of five potential alibi witnesses. There is no 
i showing that his testimony would be of greater import than that 


of his other alibi witnesses and therefore, .that the testimony 

is essential to his defense. In People v. 


|j Wallace , 153 A*D.2d 59 (1989), the Appellate Division upheld the 

h 

denial of a request for severance stating "absent a proper 

showing of need for the co-defendant Davis' testimony, the denial 

|jof the defendant's severance motion was not an improvident 

|exercise of discretion". Nor is there sufficient proof that in 
I 

j the event that there was a severance that Richard Thibodeau would 

( 9 ) 
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< agree to testify or that his testimony would tend to exculpate 

i 

defendant. People v. Mitchell , 180 A.D.2d 906. Defense 
counsel's allegations are scant, skimpy, and intentionally vague, 
i He has provided nothing to the Court to give an acceptable reason 
for severance and his request should be denied. 

18. Defendant also states that a reason for the 

requested severance is that the 
may have a right to a separate trial based upon his incriminatory 
statements made to Robert Baldasaro and James McDonald. While 

I 

t 

| Richard Thibodeau has a right to bring a severance motion on his 
| own behalf, defendant has no standing to seek a separate trial 

j because his own incriminatory statements may be used against a 

i 

co-defendant. 

19. Therefore, for the reasons set forth above, and 
based upon defense counsel's failure to assert anything other 

i than bald assertions in support of his application, defendant 
Gary Thibodeau's request for a separate trial should be denied. 


4. PEOPLE OPPOS E MOTION TO SUPPRESS ORAL STATEMEN TS OF 

DEFENDANT, STATEM ENTS NOT INVOLUNTARILY MADE TO POLICE. 

j " " 

20. Pursuant to CPL §710.20(3), defense counsel moves 
to suppress two oral statements made by the defendant to Oswego 
County Sheriff’s Department Investigator Herbert Yerdon on April 
! ii, 1994 , and May 5, 1994. In response to defense counsel's CPL 
§240.20, Statutory Discovery Demand, at paragraph 1 of that 
! demand, on November 30, 1994, People provided to defense counsel 

t 

| (io) 
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copies of two oral statements made by the defendant to 
Investigator Herbert Yerdon as contained in the investigation 
reports of Investigator Yerdon. On September 22, 1994, People 
provided CPL $710.30(1) Notice to defense counsel specifying the 
oral statements made by the defendant and the People 1 s intent to 
offer that evidence at time of trial. 

r 21, ..The £eople^ first oppose the motion upon the grounds 
that the notice provided to defense counsel complies with the 


requirements of the statute. Additionally and alternatively, 


pursuant to CPL §710.30(3), defense counsel, by his motion to 
suppress, expressly waives the requirements of that provision 
j (see People v. Castro, 1B0 AD2d 840 (1992) and People v. Bolling, 


142 AD2d 733 (2D 1988) . 

22. The People also oppose the motion to suppress upon 
the grounds that the statements made by the defendant were not 

* 

involuntarily made within the meaning of CPL $60.45 and further 
that the defendant's right to counsel was not violated. Defense 
counsel articulates as the sole and exclusive basis for his 
motion, that at the time the defendant made the oral admissions, 
he had a then pending criminal charge in the State of 
Massachusetts and was represented by counsel on that charge. 

23. The People request the Court deny the relief sought 
without the necessity of a hearing pursuant to CPL $710.60(3) (a) . 
Under the most recent and controlling case law, People v. Bing , 
76 NY2d 331 (1990), the Court has held that a defendant's right 

j to counsel is not violated when he is questioned by police in New 

( 11 ) 
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1 

i! York State, makes inculpatory oral admissions, and in fact has 

i 

an attorney representing the defendant on a then pending criminal 

; 

charge in another state. Defense counsel's argument to suppress 
wholly ignores the law that has been in effect as articulated by 
1 People vs. Bing since July 2, 1990. People would request the 
Court to also review a number of cases decided after Bing , supra, 

h 

that clearly set forth the state of the law since 19 90 and 
support the proposition that defense counsels ground for 
| suppression is completely without merit* See People _vs * 

i 

I Blackwell , 175 AD2d 673 (4th Dept. 1991). People vs. Arklm , 179 

1 AD2d 1019 (4th Dept. 1992.), People vs. Palmer , 192 Ad2d 803 

| 

I (1993), and People vs. Scott , 197 AD2d 644 (1993). 

24. The People therefore request the Court to deny the 
relief sought pursuant to CPL §710.60(3)(a) because the motion 

i papers of defense counsel do not allege a ground constituting a 
legal basis for the motion and the Court therefore may deny the 

i 

‘ relief sought without the necessity of a hearing. 

5. PEOPLE OPPOSE MOTIOH TO SUPPRESS ORAL STATEMENTS OF 

DEFENDANT. STATEMENTS NOT INVOLUNTARILY MADE TO ROBERT 
BALDASARO OR JAKES MCDONALD. 

25. Pursuant to CPL 5710.20(3), defense counsel moves 
1 to suppress any and all testimony by Robert Baldasaro and James 

P 

' McDonald, articulating and setting forth as the grounds for that 

j motion that the defendant’s right to counsel was violated because 

! 

j at the time the defendant made oral statements to these two 
I' 

i! individuals they were either individually or jointly acting as 
! ( 12 ) 
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agents for law enforcement authorities and further/ that at that 
time the defendant was represented by counsel. 

26. The People oppose the' motion upon the basis that any 
and all oral statements made by the defendant to Robert Baldasaro 
and/or James McDonald and/or any other civilian individual, while 

h 

the defendant was incarcerated in the Worcester County, 

I Massachusetts, jail, during the period of time May 9, 1994 
through June 28, 1994, were not involuntarily made. 

27. The People oppose the motion both upon a procedural 
and substantive ground. 

28. Procedurally, defense counsel's moving papers again 
; are woefully inadequate and completely fail to recognize the 

requirements of CPL §710.60(1). Defense is required to set forth 

I 

j 

in his motion papers "sworn allegations of fact whether of the 


h 

I 


defendant or of another person or persons supporting such 
grounds". In defense counsel's papers, he sets forth absolutely 
no facts in support of the conclusionary allegations set forth 
in paragraphs 34, 36 and 37. The law in this area is clear and 

I 

requires that the defense counsel must set forth facts to support 
his motion to suppress. In those paragraphs he sets forth 
absolutely no facts that Robert Baldasaro and/or James McDonald 
were acting as agents for law enforcement authority. His 
assertions are conclusary in nature and set forth no basis 
therefore. Defense counsel was aware of the persons of Robert 
Baldasaro and James McDonald so as to identify them by name, but 

i 

j he sets forth no sworn affidavits from either of them or 
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I statements alleged to have been made by them that they either 
individually or jointly were acting as agents for law 
enforcement. Further, defense counsel sets forth no sworn 

I allegation of fact that any member of the Oswego County Sheriff’s 

| 

| Department or any other police agency had requested Robert 

! Baldasaro and/or James McDonald to act as agents. These 

| 

conclusionary allegations by Attorney Fahey are consistent with 
his wholesale failure to comply with the requirements of the law. 

29. The People cite as law in support of the proposition 

i 

that defense counsel's motion should be summarily dismissed due 
j to a procedural deficiency, the following cases: People v. Gomez , 

i 

j 67 NY2d 843 (1986), People v. Battaglia , 159 AD2d 993, (4th Dept. 
1990), People v. Pavsi , 144 AD2d 392 (1988), People vs. Gill , 138 
AD2d 738. 

30. Pursuant to CPL §710.60, the People respectfully 

i 

request the Court to summarily deny defense counsel's motion in 
that it is completely devoid of anything but the rankest 
speculation by an attorney with no facts to support his 
conclusary allegations. 

31. Substantively, People oppose the motion upon the 
jgrounds that Robert Baldasaro and James McDonald were never 

k 

j acting as agents of the Oswego County Sheriff’s Department or any 
I 

other police agency. That when the defendant was extradited upon 
the request of the Massachusetts authorities, the basis for the 
extradition was the defendant's wrongful failure to appear in 
1 December of 1992 for the crime of Possession with the Intent to 

(14) 
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Distribute Cocaine with a warrant having been issued for the 
arrest of the defendant on or about December 16, 1992. The 
defendant had wrongfully failed to appear in various courts in 
the State of Massachusetts upon a number of different criminal 
charges with there having issued four unrelated default warrants. 

32 • In the State of Massachusetts the defendant had 
previously been convicted of Criminal Possession of a Controlled 
Substance, Cocaine, on or about November 23, 1992, and Criminal 
Possession of a Dangerous Weapon, Felony, on or about April 9, 
1984. While the Oswego County Sheriff’s Department properly 
notified the Massachusetts authorities when they became aware of 
the existence of the warrant for defendant's arrest, the 
defendant's arrest and/or conviction record in the State of 
Massachusetts was of sufficient severity and quantity for the 
Massachusetts State authorities to seek extradition of the 
defendant. 

33. In that state, the defendant was previously arrested 
and charged with: Criminal Possession of Counterfeit Pills, 
Assault and Battery, Possession of an Open Container, Assault and 
Battery on a Police Officer, Criminal Possession of a Dangerous 
Weapon, Disorderly Person, Criminal Possession of a Dangerous 
Weapon, Assault and Battery on a Police Officer, Operating While 
Under the Influence of Liquor, Breaking and Entering, Criminal 
Possession of a Controlled Substance, Marijuana, Rape Involving 
a Child, Harboring a Felon, Larceny, Breaking and Entering at 
Night, and Larceny. Defendant's criminal history in the State 
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of Massachusetts resulted in arrests for a number of different 
crimes starting in 1971 and concluding in December of 1992. 

34. For the reasons stated, People oppose the motion in 
all respects and requests the Court summarily deny the relief 
sought. 


6. PEOPLE OPPOSE MOTION FOR COURT ORDERED DISCOVERY/ 

CPL §240.40. 

35. Pursuant to CPL §240.40, defense counsel moves for 

i Court ordered discovery relative to his demand for discovery made 
pursuant to CPL §240.20 and served upon the People by mail 
service on November 16, 1994., In conformity with the 

jrequirements of CPL §240.80(2)(3), the People responded to 
defense counsel's CPL §240.20 discovery demand by personal 
service of their response on November 30, 1994. On November 21, 
1994, five days after service of defense counsel's CPL §240.20 
discovery demand, and before the People's response, defense 

I counsel served upon the People, by mail service, his moving 

t 

! papers. The People had not responded to the defendant's 
statutory discovery demand, prior to his motion served November 
21, 1994. Pursuant to CPL §240.80(3), People were entitled to 

t 

I- 

fifteen (15) days from date of service of the discovery demand 

i 

j or as soon as thereafter practicable to respond. 

36* The People oppose defense counsel's motion for Court 
ordered discovery as not being authorized and procedurally 
defective. In the paragraphs set forth in support of the relief 
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I 

L 

I 

[ sought, defense counsel fails to state that there has been a 

I 

i 

refusal by the People to comply with the statutory discovery 
demand he filed five days before the present motion. CPL 
§240.40( 1)(a) authorizes Court ordered discovery for any material 
Snot disclosed upon a demand pursuant to CPL §240.20 upon a 
refusal by the prosecution to disclose such material and if there 
is a finding that the refusal thereof is not justified. This 

i 

jportion of defense counsel's motion again completely fails to 

* 

recognize the most rudimentary requirements of motion practice. 
There was no refusal by the People prior to the defense counsel's 
[motion for Court ordered discovery. Defense counsel's motion is 
| therefore premature and should be summarily denied. 

i 7, DISCOVERY, DISCLOSURE OF PRIOR UNCHARGED CRIMINAL/ 
ji VICIOUS OR IMMORAL ACTS, CPL 240.43. 

| L 

37. Pursuant to CPL §240.43, defense counsel includes 
| as part of his motion papers, a request that the Court issue an 
!order directing the prosecution to disclose the prior convictions 

i 

| and uncharged criminal, vicious or immoral acts that the People 

i 

I intend to introduce upon the trial in this action. 

I 

[ 38. Prior to the service of defense counsel's moving 

I 

ipapers, he has made no request or demand of the People for the 

, ^ 

. i 

‘items he is entitled to receive pursuant to CPL §240.43. He 

I 

|again fails to recognize the most basic aspect of statutory 

i 

; | 

! discovery, that being a demand made to the People and a refusal 
by the People to provide the property sought as the basis for a 
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\ motion seeking the property. 

39. For the purposes of expediting this procedure, the 
| People will deem defense counsel's motion for CPL §240.43 
11 discoverable property to be his first request for such property. 

i 

40. That pursuant to the requirements of CPL §240.43, 

I 

this discoverable property is authorized to be disclosed 
"immediately prior to the commencement of jury selection, except 
; the Court may, in its discretion order such notification and make 
its determination as to admissibility for impeachment purposes 
] of such conduct within a period of three days, excluding 
'Saturdays, Sundays and holidays, prior to the commencement of 

i 

jury selection". This request by defense counsel for disclosure 
j for the property authorized under §240.43 is premature. The 
!statute is clear on its face and should be readily apparent to 

h 

f 

l 1 defense counsel that the items sought are only required to be 

I p 

(disclosed immediately prior to the commencement of trial. 

i 

I 

j 1 41, Although the People could oppose defense counsel’s 

! , 

j; demand upon another procedural irregularity, we will provide the 


I; information sought, subject to the People's right to add material 

i 

'as this proceding moves towards trial. Should the defendant 

i, 

testify in this proceeding, the People intend to impeach his 


| I 

!! credibility by way of cross examination relative to the following 
convictions. 

jj (1) On or about September 10, 1992, Driving While 

Ability Impaired, Scriba Town Court, Oswego County, New York 


State. 
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(2) On or about December 8, 1992, Criminal Possession 
with Intent to Distribute Cocaine/ Fitchburg Court/ State of 
Massachusetts. 

(3) On or about March 25, 1992/ Criminal Possession of 
a Class B Controlled Substance, Cocaine, Leominster District 
Court, State of Massachusetts. 

(4) On or about July 14, 1987, Criminal Possession of 
an Open Container, Fitchburg District Court, State of 
Massachusetts. 



(5) On or about April 9, 1984, Criminal Possession of 
a Dangerous Weapon, Fitchburg District Court, State of 

¥ 

i 

[ Massachusetts. 


i 


f 

(6) On or about January 25, 1972, Larceny, Fitchburg 

■j 

jDistrict Court, State of Massachusetts. 

! (7) On or about March 7, 1972, Larceny, Fitchburg 

District Court, State of Massachusetts. 

(8) On or about June 14, 1974, Larceny, Worcester 

Superior Court, state of Massachusetts. 

(9) On or about June 14, 1974, Criminal Possession of 

Burglarious Tools, Worcester Superior Court, State of 

i 

t 

|Massachusetts. 

(10) On or about June 14, 1974, Larceny, Worcester 

jSuperior Court, State of Massachusetts. 

' 

| (11) On or about June 14,-1974, Breaking and Entering in 

| Daytime, Worcester Superior Court, State of Massachusetts. 

! 

(12) On or about May 11, 1971, Disorderly Person, 
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Fitchburg District Court, State of Massachusetts, 

(13) On or about March 25, 1980, Criminal Appropriating 
of Lost Property, Misdemeanor, New Port Beach Court, State of 
California. 

42. Relative to all of these above set forth 
convictions, People would seek to cross examine the defendant 
about the underlying facts and circumstances that served as a 
factual basis for these convictions. 

43• Instances of prior vicious, and/or immoral conduct 
which the People would seek to cross examine the defendant upon 
j for the purpose of the jury's determination as to his overall 

credibility would be as follows: 

(1) On or about March 25, 1992, the defendant's 

possession of counterfeit controlled substances in Leominster 


/ (jUstW 




County 


, Massachusetts. d 
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(2) On or about March 25, 1992, the defendant's 
possession of a controlled substance, pills, in Leominster 
County, State of Massachusetts. 

(3) On or about July 16, 1991, at 51 Myrtle Ave., 
Fitchburg, Massachusetts, the defendant did push and/or assault 
a female person, Debra Kukta, causing abrasions to Debra Kukta's 
legs and arms. — L- ^ 

(4) On December 17, 1983, inside of a residence at 43 

t 

| Myrtle Ave., Fitchburg, Massachusetts, the defendant did push, 
shove and kick a Fitchburg Police Officer Destro. 

(5) On December 17, 1983, inside of a residence at 43 
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Myrtle Ave., Fitchburg, Massachusetts, the defendant did push, 
shove and kick a Fitchburg Police Officer Kelly. 

(6) On December 17, 1983, on a stairway at a residence 
located at 43 Myrtle Ave., Fitchburg, Massachusetts, the 
defendant did push, kick and ram with his body Fitchburg Police 
Officer Destro, pushing the police officer down a set of steep 
stairs numbering eight to ten causing injury to the police 
officer. 

(7) On December 17, 1983, outside of a residence at 43 
Myrtle Ave., Fitchburg, Massachusetts, the defendant did kick in 
the chest and stomach and arm area Fitchburg Police Officer 
Pagan. 

(8) On December 17, 1983, outside of a residence at 43 
Myrtle Ave., Fitchburg, Massachusetts, the defendant did kick in 
the rib cage area Fitchburg Sergeant Bergeron, causing the police 
officer extensive physical pain. 

(9) On December 17, 19B3, on Myrtle Ave., Fitchburg, 
Massachusetts, the defendant did hold in his hand an open five 
inch straight bladed buck knife' and threaten Fitchburg Police 
Officer Kelly while Officer Kelly and the defendant were inside 
of a police vehicle. 

(10) On December 17, 1983, on Myrtle Ave., Fitchburg, 
Massachusetts, the defendant spit on Police Officer Kelly while 
Officer Kelly and the defendant were inside of a police vehicle. 

(11) That on December 17, 1983, in Fitchburg, 
Massachusetts, the defendant was charged with Assault and Battery 


i 


f 

: 
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i on a Police Officer (two counts). 

[ (12) That on December 19, 1983/ in Fitchburg/ 

J 

Massachusetts/ the defendant was charged with Criminal Possession 
of a Dangerous Weapon. 

(13) That on or about July 3/ 1978, in Fitchburg/ 

j Massachusetts, the defendant did operate a motor vehicle while 
|under the influence of liquor. 

.(14) That on or about July 3, 1978, in Fitchburg, 

'Massachusetts, the defendant did commit the offense of Criminal 
j Possession of a Controlled Substance and did possess marijuana. 

j 

(15) That on or about July 3, 1978, in Fitchburg, 

Massachusetts, the defendant did break and enter into a building 

I in the daytime without permission and authority to do so, being 
charged with Breaking and Entering During the Daytime. 

(16) That on or about January 12, 1976, in Fitchburg, 
Massachusetts, the defendant did operate a motor vehicle without 
insurance. 

(17) That on or about January 12, 1976, in Fitchburg, 

1 

i 

Massachusetts, the defendant did possess a controlled substance 
in the form of marijuana and was charged with Criminal Possession 
of a Controlled Substance. 

| (18) On or about November 4, 1974, in Fitchburg, 

1 Massachusetts, the defendant did engage in conduct constituting 

i 

! rape involving a child, and was charged with Rape in the 
Fitchburg District Court. 

(19) On or about June 10, 1972, in Fitchburg, 
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j Massachusetts, the defendant did harbor a person who was charged 
with a felony offense and attempt to hide him from the police. 

(20) On or about December 4, 1971, in Fitchburg, 
Massachusetts, the defendant did break and enter at night into 
a building and was charged in the Fitchburg District Court. 

i 

(21) On or about February 6, 1980, in Newport Beach, 
California, the defendant did possess and operate a stolen 1978 
Suzuki motorcycle with the ignition removed and the motorcycle 
being hot wired. 


(22) That on February 6, 1980, in Newport Beach, 



j California, the defendant did receive stolen property in the form 
of a 1978 Suzuki motorcycle. 

(23) That on February 6, 1980, in Newport Beach, 

J 

I 

California, the defendant did take and operate without consent 
a 1978 Suzuki motorcycle that had been reported stolen and which 
ignition had been removed with the motorcycle being hot wired. 

(24) That on or about February 6, 1980, in Newport Beach, 
California, the defendant was charged with Grand Theft of 
Property for the theft of a 1978 Suzuki motorcycle. 

(25) That on February 6, 1980, at approximately 1:30 

1 

p.m., in Newport Beach, California, the defendant did operate a 
1978 Suzuki motorcycle and after being stopped by Newport Beach 
Police Department, did knowingly and intentionally falsely state 
j to Newport Beach Police Office Steelman that the motorcycle was 
not his and that he did not know the name of the owner and that 
j some person by the name of Jerry let the defendant use the 
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motorcycle and thereafter to mislead the police officer stated 
that the defendant had obtained the motorcycle from some person 
from Los Angeles by the name of Richard Cox who was supposedly 
the owner of the motorcycle and who had brought the motorcycle 
to the defendant's residence the previous evening. That by this 
bad act the defendant did intentionally attempt to mislead the 
investigating officer. 

(26) That on or about March 31 and or April 1, 1994, in 
the Town of Mexico, the defendant did assault Sharon Raposa and 

I beat her causing bruising to her eye. - 

(27) On November 8, 1992, at a motel located at the 
intersection of County Route 6 and State Route 3 in Fulton, New 
York, the defendant did threaten Sharon Raposa with a bat and did 
grab her by the neck and arm causing bruising on her upper arms 

! and discoloration by way of finger marks on her neck. That 
Sharon Raposa sought refuge from the defendant by going into a 
service to aid families battered women's house. 

(28) On or about May 3, 1994, inside of the Walmart 

i 

\ 

Department Store, Oswego, New York, the defendant did harass a 
female person by following her about inside of that store* 

(29) That on a consistent basis over an extended period 

I 

■ of time the defendant did, in the State of Massachusetts, pay 

i 

Natalia M. Silva, a female person, to engage in acts of 

j prostitution with the defendant and another female person and the 
defendant did solicit Natalia Silva to purchase and sell cocaine 

! for him as further described in the attached sworn statement of 
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' Natalia M. Silva dated August 18, 1994. 

44. Although defense counsel has failed to demand copies 
of defendant's prior arrests and/or conviction record as part of 
his statutory discovery, to assist the defense counsel in 
understanding that quantity and nature of prior, immoral, vicious 
and/or bad acts of the defendant, attached and made part of this 
answer is a copy of the defendant’s New York State Department of 
Criminal Justice Services "RAP Sheet" and NCIC Record from the 

State of California and Massachusetts State Criminal History 
Systems Report. 

45. The People do not oppose defense counsel's motion 

for a Sandoval Hearing immediately prior to commencement of 
trial. 

8. STATUTORY DISCOVERY/ CPL S240.45. 

46. Pursuant to CPL §240.45, defense counsel demands 
j copies of all prior written and/or recorded statements of 

witnesses the People intend to call at time of trial, records of 
criminal convictions of those witnesses and disclosure of any 
criminal charges pending against such witnesses. 

| 47. Pursuant to CPL §240.45(1), the People are required 

| to disclose the items demanded "after the jury has been sworn and 
before the prosecutor's opening address. The People first oppose 
the motion upon the grounds that it is statutorily premature. 

* 

In conformity with this Court's rulings in similar cases, the 
j Court has ordered disclosure of these discoverable items one week 
I (25) 
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to the commencement of trial. The People would not oppose 

i 

] such an order, if ordered, otherwise the People will conform with 
i the requirements of the statute and make available to defense 
counsel the discoverable property he seeks, after the jury has 
been sworn and before the prosecutor's opening statement. 

48. The defense counsel's demand for any and all written 

I I 

or recorded statements of witnesses misstates the requirements 
of the law. CPL §240.45(1)(a) requires disclosure of statements 
from potential People's witnesses "which relates to the subject 
]matter of the witnesses testimony", In that regard the People 
will comply with the requirements of the statute. 

49. Defense counsel sets forth In paragraph 50 of his 
moving papers the statement that these items should have been 
disclosed pursuant to CPL §240.44 and People v. Malinskv . 15 NY2d 

I i 

86, and People v, Novoa , 70 NY2d 490. In both Malinskv and 
Novoa, supra., the Court of Appeals required the disclosure of 
so-called Rosario material In post-indictment cases. Neither of 
these cases addressed the very preliminary stage of criminal 
action when only a felony complaint has been filed in a local 
court. Neither Malinskv or Novoa hold that Rosario materials 
| must be disclosed for the purposes of a preliminary hearing. CPL 

a 

§240.44 authorizes disclosure of certain Items at a "pretrial 
hearing". A preliminary hearing, pursuant to CPL §180.60, Is for 
I the purpose of a local court judge to determining whether or not 

I 

there is reasonable cause to believe that a defendant committed 
a felony is quite distinct from a pretrial hearing as described 
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in CPL §240.44, This distinction has been recognized by numerous 
courts that have held that there is no obligation to disclose CPL 
I §240.44 material for the purposes of a preliminary hearing. See 

I 

Pe ople v. Landers , 97 Misc. 2nd 274, People v. Epps , 67 Misc. 2nd 
I 907 (1st Dept. 1971). 

50. This conclusion is further supported by an analysis 
, of the construction of Article 240, Statutory Discovery. CPL 
§240.20 is the general discovery vehicle for criminal actions. 

| Under CPL §240.20, statutory discovery is only authorized when 
i an indictment, superior court information, prosecutor's 

I information, information or simplified information charging a 

i 

misdemeanor is pending. Specifically excepted and excluded is 
felony complaint as defined in CPL §100.10(5). CPL §240.20 
requires the disclosure of items of property relative to a 
criminal action when the court within which that criminal action 
is commenced has trial jurisdiction. A local town court only has 
preliminary jurisdiction involving a felony complaint. 

51. Therefore, for the reasons stated herein, the People 
joppose defense counsel's CPL §240.45 motion as premature, while 

I 

I consenting to release one-week prior to trial. 

I 

! 

9. DEMAND FOR "BRADY" MATERIAL. 

——————— ■ ■ ■ |i ■ 

I 

i 

52. In defense counsel's CPL §240.20, statutory I 
discovery demand, filed post-indictment, defense counsel utterly ! 

: failed to demand anything required to disclosed, prior to trial 

I 

| of the defendant by the prosecutor, pursuant to the Constitution 
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of this State or the United States, pursuant to CPL 
J §240.20(1}(h), In defense counsel's moving papers, he asserts 
: for the first time, a demand for " Brady materials". People 
interpret the demand as being a general Brady demand. 

53. Pursuant to statutory discovery, the People have 
indicated on November 30, 1994, that a copy of the written report 
of the Oswego County Sheriff's Department relative to its 
investigation of this criminal action will be made available to 
defense counsel for his inspection and/or photocopying and/or 
| review. Specifically included in that property, should defense 
counsel inspect same, are approximately 1,341 lead items that 
were brought to the attention the Sheriff’s Department. The 
report of the Oswego County Sheriff's Department relative to its 
investigation and/or actions flowing from each of these leads 
will be made available to defense counsel. People's purpose in 
disclosing all of these items to defense counsel is to afford him 
a full, fair and complete opportunity to determine whether or not 
any portion of the information obtained potentially is 
exculpatory or may tend to lead to exculpatory Information or may 
jj tend to have an impact upon sentence or may tend to effect the 

i ■ 

credibility of any or all potential witnesses. Also being made 
available to defense counsel will be a list of names of 
i individuals who at one time or another were considered as 

I 

potential suspects relative to this criminal action. In j 

! 

conducting this investigation, the Oswego County Sheriff's ! 

j Department considered all Individuals who were at the D&W 

I 
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| Convenience Store on April 4, 1994, to be a "suspect" until and 
unless evidence or information resulted in their no longer being 

i 

suspect. Further, being made available to defense counsel will 
be a list of individuals who were on parole supervision in this 
area and/or individuals who for different reasons, the Sheriff's 
Department considered as potential suspects. 

54. The People respond .to defense counsel's general 
Brady demand using the same paragraph numbering as set forth in 
his demand: 

(1) Paragraphs 53, 54(a), 54(b), 54(d), have previously 
been provided in People's statutory discovery response. 

(2) Paragraph 54(c), People oppose that portion of 
defense counsel's " Brady " demand as set forth in paragraph 54(c), 
Defense counsel is not entitled to the names and addresses of all 
persons interviewed by the People in connection with this case 

j whom the People do not intend to call as a witness at trial. 

i 

! The People will conform with the requirements of CPL 

§240.45(1)(a) relative to statements of all persons whom the 

prosecutor intends to call as a witness at trial. This demand 

i by defense counsel is overbroad and does not fail within the 

| statutory discovery and/or Brady requirements, 
i ,„. 

| (3) Paragraph 54(e), People will provide to defense 

i 

j counsel pursuant to the requirements of §240.45, records of 
j judgments of convictions for all witnesses the People intend to 

i 

call at trial. People will further disclose the existence of any 
! known pending criminal action against a witness the People intend 
j (29) 
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| to call at time of trial. To the extent that defendant seeks 
records of arrests that may not have resulted in a conviction 
| §240.45 does not apply. To the extent that he asks for NYSIS 
computer records of convictions or pending charges, defense 
| counsel is premature. Prior to trial, when the People select the 
civilian witnesses who will testify, the People intend to run 
NYSIS reports. If any of the prospective witnesses have 
convictions or apparently pending matters their NYSIS computer 
records will be provided to counsel. 

(4) Paragraph 55, People oppose this demand as not 
falling within " Brady 1 ' material and not statutorily authorized. 

I This demand by defense counsel seeking disclosure of all written 
' statements made by witnesses who have been interviewed who the 
People do not intend to call at trial does not fall within the 
statutory requirements of CPL §240.45 and/or Brady material. 
The People therefore refuse the demand. 

(5) Paragraph 56, People refuse this demand as 

j E 

i ridiculously overbroad. The requirements for " Brady " are for the 
People to disclose evidence or information property that may tend 
to be exculpatory. The People will certainly comply with that 
affirmative on going duty. Disclosure of a list of all witnesses 
| People do not intend to call in support of its case does not fall 
within Brady . Therefore, People refuse this demand as overbroad. 

1 

(6) Paragraph 57, People oppose this demand for the same 
reasons set forth in response to paragraph 56. 

(7) Paragraph 58, The District Attorney's Office entered 

( 30 ) 

I 


99 



into no agreements, promises of leniency or recommendations which 
were made or will be made concerning any and all criminal charges 
I now pending, previously pending or potential criminal charges 
which may be brought against any and all potential People's 

I 

witnesses. One People's witness in this proceeding will be 
Robert E. Baldasaro, against whom there was previously pending 
an alleged violation of probation flowing from his conviction in 
the State of Florida for issuing a bad check. For the purposes 
of proceeding against the defendant, this affiant contacted 
Robert Baldasaro's attorney in the State of Massachusetts 
regarding the apparent existence of a warrant for the arrest of 
Robert Baldasaro on the alleged violation of probation. Further, 
this affiant spoke with the Worcester, Massachusetts, District 
Attorney's Office to determine whether or not any proceeding had 
been commenced by way of a fugitive complaint against Mr. 
Baldasaro. This was done to determine the potential availability 
of Mr. Baldasaro for the purposes of testifying. Further, this 
affiant spoke with the Florida State Attorney's Office in Broward 
County to determine when and/or if that State would be seeking 
the extradition of Mr. Baldasaro from the state of Massachusetts 
to the State of Florida on the violation of probation. This 
information was sought by this affiant for the purposes of 
{determining when and whether Mr. Baldasaro would be available as 

i 

a witness for Grand Jury presentment. This affiant entered into 
no agreements, promises of leniency or recommendations relative 
to anything having to do with the alleged violation of probation. 
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(8) Paragraph 59, People refuse that portion of the 

] 

demand wherein the defense counsel seeks disclosure as " Brady " 

I of lead sheets made or kept by any other law enforcement agency 

P 

i during the course of this investigation as property not within 
the prosecutor's possession, control, or custody. To the extent 
defense counsel seeks this form of property, he may make 

h 

t application of the Court for a judicial subpoena duces tecum. 

As part of statutory discovery. People will make available to 

I 

defense counsel, a copy of the "lead sheets" made and kept by the j 
Oswego County Sheriff's Department. No lead sheets were kept by 
the Oswego County District Attorney’s Office. 

(9) Paragraph 60, has previously been provided to the 
defense counsel as part of statutory discovery, moreover, the 
People oppose as to that portion of the demand where defense 

j counsel seeks property described as "the substance of any oral 

L 

communication concerning such Inquiry made by or between any of 
the aforesaid agencies" as not within the prosecutor's 
possession, custody, or control as to agencies other than the 
Oswego County Sheriff's Department. To the extent the Oswego 
County Sheriff's Department received any oral communication 

I 

I responses to requests to various police agencies, the substance 

I 

i of said oral communication is contained in the Sheriff's 
j Department investigation report which will be made available to 
defense counsel. 

i 

(10) Paragraph 61, People oppose that portion of defense 
counsel’s demand for Brady material set forth wherein he demands 
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the Court conduct it's own independent inquiry, analysis, and 
review of all of the prosecutions files in this proceeding. 

Defense counsel's moving papers were served before he received 

i 

the People's response to his statutory discovery demand on 
November 30, 1994. The People will make available to defense 
counsel the Oswego County Sheriff’s Department investigation 
report in this criminal action. It is the People's intent to 
allow defense counsel to make his own independent and exhaustive 
examination of any and all of those items of property so that he 
may best utilize the content of that information in defense of 
his client. People are aware of their continuing ongoing 
obligation to disclose Brady material and will do so as that 
information becomes known to the People. People would therefore 
oppose the relief sought in paragraph 6 as being without support 
in fact or law. 

WHEREFORE, your deponent respectfully asks this Court for 

L 

the relief set forth herein. 


DATED: December 4, 1994 
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People's Discoverable Property Response 
CFL 240.20, dated December 21, 1995, 
pages 102A-102F 


December 21, 1994 


Joseph Fahey, Esq. 

1010 State Tower Building 
Syracuse, New York 13202 

Re: People vs, Gary Thibodeau 

IND 94-161 

Dear Attorney Fahey: 

On December 14, 1994, you came to the District Attorney's 
Office for the purpose of Inspection of discoverable property 
pursuant to your CPI, S240.20 demand, 

* Hi 

Made available to you at that time were a great number of 
items including: 

1. All photographs. 

2. All video tapes. 

3. All diagrams, 

4. All (aural) cassette tapes. 

5. Copy of the Oswego County Sheriff's Department Criminal 
Investigation Report in this matter. 

Pursuant to my request. Investigator Terrance Whipple, Oswego 
County Sheriff's Department, was present when you reviewed the 
photographs/diagrams/video tapes/cassette tapes. To assist you in 
your interpretation of those items, Investigator Whipple was 
requested by me to answer any questions that you may have had 
relative to what the items may have depicted. You indicated that 
you wished copies of some of the photographs and two of the 
diagrams. 

To expedite this matter and move it forward as quickly as 
possible, our office will make copies of those items that you 
desire. To the extent that there are any other items that you wish 
to have copies of, please advise. 


¥ 
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Ret People vs. Gary Thibodeau 
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Relative to the Oswego County Sheriff's Department criminal 
investigation report made available to you, there were five 
cardboard file boxes, each measuring approximately 12 1/2 Inches 
by IS 1/2 inches by 9 1/2 inches. Each of these boxeB were filled 
with copies of documents that constitute the Oswego County 
Sheriff's Department investigation report. 

In an attempt to create a record of those documents that you 
had reviewed and/or sought copies of, 1 proposed three different 
ways that we could proceed. The first discussed option was your 
selecting the documents you wanted copied and our office would make 
available to you a photocopier. The second option involved your 
creation of a written list of those documents that you wanted 
photocopied and our office would then make a photocopy of those 
documents and provide them to you. The last option was that you 
would take with you the five file boxes, not review the contents 
prior to taking them, but acknowledge ‘in a separate memo that the 
contents of those boxes was a complete reproduction of the Oswego 
County Sheriff’s Department criminal investigation report. You 
selected the last option and I enclose with this letter the file 
memo you signed acknowledging receipt of a complete copy of the 
Oswego County Sheriff's Department written report. 

During our court appearance before Judge Brandt on December 
8, 1994, 1 stated to you and Attorney Walsh that all discoverable 
property has been previously made available to you. Further, that 
it would continue to be made available with the date of December 
16, 1994 being discussed for when you would come to our office and 
review those items for the first time. 

Pursuant to our appearance in Oswego County Court on December 
8, 1994, our office has made available to you, prior to the date 
I indicated in Court of December 16, 1994, the discoverable 
property you sought to Inspect. Should there be additional 
discoverable property that Is added by .the Oswego County Sheriff's 
Department to the investigation report that you have already 
received, this additional property will be disclosed to you subject 
to the People’s right pursuant to CPD 5240-50(1} to seek a 
protective order. 

As I have indicated to you before, this criminal action is 
still being investigated by the Oswego County Sheriff's Department 
and it is not my intent to create an adverse effect upon the 
legitimate needs of the Oswego County sheriff’s Department to 
further their investigation by disclosing to you any new portion 
of their investigation report while they are following up on new 
leads. 



Joseph Fahey, Esq. 

Re: People vs. Gary Thibodeau 
December 21, 1994 - Page 3, 


To the extent that you wish to again review any of the items 
of the property you reviewed for the first time on December 14, 
1994, please contact our office and we will make them available to 
you as soon as possible. 

It is my intent to expedite the pre-trial discovery procedures 
so that we may move this matter to trial as soon as possible. 

In the motion presently filed in County Court, you demanded 
all "Brady" material. you presently are in possession of the 
Oswego County Sheriff's Department criminal investigation report 
relative to the facts and circumstances involving the kidnapping 
of Heidi Allen. To the extent that there is any potential evidence 
or information property that may in fact or may tend to be 
exculpatory, it is included in the investigation report that you 
now have in your possession. People are aware of there ongoing 
obligation to disclose any subsequently discovered "Brady" material 
and comply, should that information become known to the People. 

As I had previously indicated to you in our answer to your 
motion, the Oswego County Sheriff's Department considered a number 
of different individuals as potential suspects in the abduction of 
Heidi Allen. Contained within the report you now have are the 
identities and follow-up investigation relative to each of those 
then considered suspects. Additionally, every individual who went 
to the DfcW Convenience Store on April 4, 1994, prior to the 
abduction of Heidi Allen, was considered to be a suspect until and 
unless they were excluded. You have that information in the report 
of the Sheriff's Department. 

The report we provided to you identifies a number of different 
forms of information that came to the Sheriff's Department in the 
form of potential leads. To the extent that you construe this 
information to be so-called "Brady" material, you may wish to 
consider that portion of the file that deals with the following: 

Heidi Allen sightings, anonymous telephone call, anonymous 
letters, building checks, DCJS reports, D&fl bulletin board notes, 
Heidi Allen doctor records, drive by motorists, evidence, FBI 
reports, FBI surveillance. Halt VICAP, hang up phone calls, Heidi 
Allen Center, hospitals, lead sheets, motel checks, neighborhood 
canvasses, Niagara Mohawk, NYSPIN datas, Onondaga Community 
College, orders of protection, emergency management, parole lists, 
questionnaire, interview sheets, PEN register, people In store, 
police reports, psychics, roadblock Information, search team maps, 
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Joseph Fahey, Esq. 

Re: People vs. Gary Thibodeau 
December 21, 1994 - Page 4. 


search team sign up sheets, search warrant, Heidi Allen sightings, 
Sythe Energy, stolen car reports, store checks, subsurface imaging, 
suspicious persons (lead 1 through approximately 1,400), suspicious 
vehicles (lead 1 through approximately 1,500), tax map information, 
teletypes, time calculations, television stations, D&W Store, 
warrants, telephone calls Oswego County Jail, telephone traps, 
Heidi Allen file, specific files involving the following 
individuals: Darlene Austin, Robert Baldasaro, John Barlow, Mark 
Barlow, Jodi Benway, Christopher Bivens, Jean Budd, Dayne Corey, 
John Corey, Leonna Corey, Susan Cowen, William Cowen, Ricky 
Crawford, Teresa Crawford, Deputy Curtis, Sgt. Burdick, Ronald 
Dawley, Jennifer Delong, Arleta Dix, Kristine Duell, Matt Duell, 
Leo Fabian, Nancy Fabian, Christina Frasier, Steven Frasier, Jamie 
Gardnier, John Glenister, Patricia Granger, Hills Heating and Air 
Conditioning, George Ingersoll, David Hinman, William Kane, Daryl 
Kellar, Keith Lafond, Scott Laieey, Brett Law, Rod and Mary Law, 
Gina Lombardo, Crystal HagriBi, James McDonald, David Maynes, 
Richard Mitton, David Maloney, Leland Neadle, David Maynes, Karen 
Souva, Donald Neville, Sr,, Donald Neville, Jr., Richard Mitton, 
David and Angela Nelson, Alexander Nye, Maryann O'Reilly, Ann 
Perau, Harold Perau, Laurie Petrie, Nathalia Silva, James Spears, 
Linda Sperling, Kimberly Stevens, David Stinson, Mary Stinson, Dean 
Stone, John Swenskowski, Julie swelch, Richard Thibodeau, Gary 
Thibodeau, Ken Allen, Kristine Duell, David Vrooman, Harold 
Wiltsie, William Woolson, Francis Zeller, Lisa Allen, Sue Alien, 
Jerry Harrington, Brett Law, Rod Law, Wendy Law, Jim Price, James 
Searles, Missy Searles, Nancy Searles, Terry Searles, Tom Searles, 
Martha Sturtz, Russell Sturtz, Chip Wills, George Wills, Roberta 
Wills, Adams Police Department, Agawan police Department 
(Massachusetts), Amateur Electronic Mall, America's Most Wanted, 
Athens Police Department, Atlanta, Georgia, Police Department, 
Auburn Police Department, Broome County Sheriff's Department, 
Buffalo Police Department, Carlisle (Pennsylvania) Police 
Department, Cayuga County Sheriff's Department, Chickasaw (Iowa) 
County Sheriff's Department, Clay Police Department, Clinton (New 
Jersey) Township Police Department, Columbia County Sheriff's 
Department, Commerce City (Colorado) Police Department, Crawford 
(Illinois) County Sheriff's Department, Community Alert Network 
Information, Danville Police Department, Dexter Police Department, 
Dutchess County sheriff's Department, East Greenwich Police 
Department, Elmira Police Department, Fitchburg (Massachusetts) 
Police Department, Fort Myers (Florida) Police Department, Fulton 
County Sheriff’s Department, Geddes Police Department, Genesee 
Township (Tennessee) Police Department, Geneva Police Department, 
Gilmere (Texas) Police Department, Headland (Alabama) Police 
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Department, Heidi Search Center (Texas), Henrietta {Oklahoma) 
Police Department, Hillsborough (Florida) county Sheriff’s 
Department, Ithaca Police Department, Jefferson County Sheriff's 
Department, Johnstown Police Department, Kennebec (Maine) County 
Sheriff's Department, Leominster (Massachusetts) Police Department, 
Lewis County Sheriff's Department, Livingston County Sheriff's 
Department, Los Angeles (California) County Sheriff’s Department, 
Loves Child Protection Services, Madison County Sheriff's 
Department, Manlius Police Department, Maryland state Police, 
Massachusetts State police. Missing Children Foundation, Missing 
Children Health Center (Florida), Montgomery County Sheriff's 
Department, National Center for Missing and Exploited Children, 
Niagara County Sheriff’s Department, NYS Police (Albany, Auburn, 
Cortland, Fulton, Ithaca, Julias Pond, Watertown, North Syracuse, 
Pulaski, Oneida, Painted Post, Wilton, Wolcott, Thruway), Lewis 
County Sheriff's Department, Ogden Police Department, Ohio State 
Police (Ohio), Onondaga County Sheriff's Department, Oneida County 
Sheriff's Department, Ontario County Sheriff's Department, Ontario 
Provincial Police (Canada), Orange County Sheriff's Department 
(Florida), Oswego County Jail, Oswego Police Department, Pinellas 
County Sheriff's Department (Florida), Pennsylvania state Police 
(Pennsylvania), Phoenix City (Alabama), Police Department, Phoenix 
police Department (New York), Prince -George County (Maryland) 
Police Department, Pueblo County Sheriff's Department (Colorado), 
Saratoga county Sheriff's Department,. Seneca County Sheriff's 
Department, Shenandoah County Sheriff's Department (Virginia), 
Syracuse Police Department, St. Lawrence Sheriff's Department, 
Taylor county Sheriff's Department (Florida), Toledo, Ohio, Police 
Department, Unsolved Mysteries Show, Utica Police Department, 
Vermont State Police (Vermont), Warren County Sheriff's Department, 
Waterford Police Department, Watertown Police Department, Wayne 
County Sheriff's Department, Webster Police Department, Ervin 
Adams, Patrick Allen, Adam Beshures, Daniel Brady, Raymond Bies, 
Thomas Borrelli, Paul Burns, David Duell, David Duell, Jr., Dennis 
Duell, Rory Formen, Charles Gawrecki, Albert Fellows, Carl Green, 
Mandell Hart, Robert Jones, Heath James, Martin Kabot, Daryl 
Keller, Robert Kohutanich, Steven Kuznia, Richard Leone, Dani 
Lister, Paul Marturano, Stephen McKearin, Ian Mucky, Shane Moore, 
Michael Santimaw, Roger Singleton, Kazimer skoczdopli, Leon Slobe, 
Tracey Dale, Tom Watson, Nelson Weed, Oswego county Sheriff's 
Department Officers William Cromie, Jeff Bzdick, Dean Goodsell, 
Sumner Hall, Nick Kleist, Fred Ling, Robert Lighthall, Ralph 
Scruton, Ruell Todd, Rodney Watson, Robert Wheeler, Terry Whipple, 
Dale Yager, Herb Yerdon, Ralph scruton, evidence sheets (leads 0 
through 1,399), drawn measurements D&W store, PEN Register, and 
Thibodeau van carpet measurements. 


if 
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I thank you for your attention to this matter and will by a 
copy of this letter to Judge Brandt report on the progress to date 
relative to pre-trial discovery procedures. 



DONALD H. DODD 

Assistant District Attorney 


DHD:ar 
Enc. 


cc: 


Honorable John W. Brandt 
William Walsh, Esq. 



: People’s Answer to co-defendant’s Motion of November 2119 

dated February 2, 1 995, requesting a special prosecutor 
j ; pages 103-163 ' 
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|STATE OF NEW YORK 

i | COUNTY COURT _ COUNTY OF OSWEGO 


11THE PEOPLE OF THE STATE OF NEW YORK 

E 

1 i 
i i 



GARY J. THIBODEAU/ 


ANSWER 
IND 94-161 


Defendants * 


j 1/ DONALD H. DODD, do hereby affirm and swear under 

h 

;!penalty of perjury, CPLR §2106, that I am an attorney admitted 
,i to practice law in the State of New York and that further I serve 

i 

! 

as Chief Assistant District Attorney, County of Oswego, I answer 

i , 

as follows to the motion of Attorney William Walsh, received by 
the People on January 17, 1995, by mall service. The basis of 
this answer sets forth sworn allegations of the existence or 

occurrence of facts. The basis of the sworn allegations being 

M ! 

J i information and belief, and the basis of the information and 

i i 
I 

! belief being information provided to affiant by Oswego County . 

|Sheriff's Department Lt. Dean Goodsell, Investigator Herbert 

: ] 

Yerdon, Investigator Robert Wheeler, Investigator Ralph Scruton, j 

Investigator Nicholas Kleist, Deputies Richard Curtis, William j 

j! 

J Cromie, Christopher VanPatten and Susan Allen, Kenneth Allen and , 

j 

| Brett Law, Robert Baldasaro, and James McDonald. j 

j! I. MOTION TO INSPECT GRAND JURY MINUTES, CPL §210,30(2), j 
jj NO OPPOSITION BY PEOPLE. 

'! 1. Pursuant to CPL §210,30 (2)/defense counsel moves for 


1 



.,the Court to inspect the Grand Jury Minutes of the presentment 

i 1 

of evidence to the Grand Jury resulting in the voting of 
Indictment 94-161. The People do not oppose the motion and have 
already provided to the Court the transcription of those Minutes 
. and the received exhibits. 

2. The People do oppose as premature, that portion of 
.■defense counsel's motion wherein he seeks disclosure of the Grand 
Iijury Minutes to the defendant. Pursuant to CPL 210.30(3), the 

r 

I Court may, after examining the Minutes determine that release of 

! ;the Minutes or certain portions thereof to the parties is 

; j 

;necessary to assist the Court in making its determination. j 

i 

'!Because the Court has not yet reviewed the Minutes, any such j 

j ! 

motion is premature and fatally defective. People therefore j 

oppose that portion of defense counsel's motion, 
j! 3 , people also oppose the motion, pursuant to CPL j 

E i 1 

!:S210.20(1} (B), to dismiss Indictment 94-161 upon the grounds that . 

i \ 1 

i ithe evidence presented to the Grand Jury was legally 
!insufficient. Although not identified in defense counsel's 

i 

moving papers as a motion to dismiss based upon legally 
insufficient evidence, defense counsel does set forth in 

l 

paragraphs 6, 16, 21, 24 and 25, as grounds that the evidence j 

i 

presented to the Grand Jury was legally insufficient. | 

4. people interpret this assertion as a motion pursuant i 

| 

! lto CPL §210.20(1) (b) and oppose the motion upon the grounds that j 
the evidence presented to the Grand Jury which voted Indictment 
94-161, was legally sufficient. People submit that the evidence 

1D+- 


2 




i l 
I 

i 

I 

I presented to the Grand Jury on each of the elements of the 
offenses charged supported their conclusion that reasonable cause 
^'existed to charge both defendant Richard P. Thibodeau and Gary 

t 

■ J, Thibodeau as acting together and in concert with each other 
in both counts of Indictment 94-161. 

1 

5. Defense counsel articulates as his conclusion in 
jiparagraph 21 of his moving papers that the entire case against 
'[Richard Thibodeau is circumstantial in nature. Upon the Court's 

treview of the sworn testimony of a number of witnesses appearing 

4 

j before the Grand Jury, People submit that direct evidence was 

i i 

\ presented to the Grand Jury- Defense counsel further argues that 

I j 

■any admissions heard by the Grand Jury relative to the statements 

1 

I [of the co-defendant, Gary J. Thibodeau, was legally inadmissible 

People submit that the evidence 
f exclusive of any potential evidence 
i j based upon the oral admissions of Gary Thibodeau f support the 

\ i 

[Grand Jury's determination of reasonable cause resulting in the 

j > 

jvoting of Indictment 94-161. People further submit that a proper 

[and sufficient instruction relative to the requirements of CPL 

1 

§60.50 and CPL S60.22, were provided to the Grand Jury. 

6. People further submit to the Court that Indictment 

!| 

i 1 94-161 superceded the prior in time Indictment, 94-123, filed 
| against the defendant^B(^B|^^®iftfl^B^^^h■ a l on ®• Indictment 94- 
! 123 was filed in the Oswego County Court on July 29, 1994, 

• 'charging the defendant with one count of Kidnapping in the Second 


loS 


\ against 


!presented to the Grand Jury 


3 


[Degree, while acting together and in concert with another male 

j 

iperson, that other person's identity being unknown. That James 

a 

1 

r 

[McDonald and Robert Baldasaro did not testify before the Grand 

J 

I 

[jury that voted the first Indictment, No, 94-123. That upon the 
[filing of Indictment 94-161 as a superceding Indictment to 
llndictment 94-123, Indictment 94-123 was dismissed on October 12, 


1994. 


For the reasons stated herein, People oppose defense 


counsel's in all respects 


II, PEOPLE OPPOSE MOTION TO DISMISS INDICTMENT 94-161, 

GRAND JURY PROCEEDING NOT DEFECTIVE. 

8. Pursuant to CPL §210.20(1)(c) and CPL §210.35, 

. .. ■ *■- „, .. 

defense counsel moves to dismiss Indictment 94-161 upon the 
grounds that there was a defective Grand Jury proceeding relative 
to the Indictment. People oppose the motion upon the grounds 
that the Grand Jury proceeding which resulted in the voting of 
Indictment 94-161, was not defective and further, that the 
integrity of that proceeding was not impaired. Upon this 
affiant's direct knowledge, prior to the presentment of evidence 
in this case, a copy of Article 190 of the Criminal Procedure Law 
was given to each of the Grand Jurors that were seated in the 


•V *. J* 


presentment of evidence against defendant. Further, that more 
than twelve Grand Jurors concurred in the voting of Indictment 
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i - 

r . 

; * 

1 

I 

I I 

[ i 

II 94 — I 6 I. That in all respects, the Grand Jury proceeding relative 
|jto the presentment of evidence conformed with the requirements 
i^CPL Article 190.00. To assist the Court in its determination of 

! i 

!'this motion, there has previously been filed with and accepted 
11by the Court both interim and final reports of the Grand Jury 

i ! J f 

j'Foreman of the cases presented to the Grand Jury. 

S. For the reasons stated herein, People oppose the i 

I P 

* 

I 

i motion. 

XU, MOTION FOR BILL OF PARTICULARS, C FL §200.95(5)^ 
jl 10. Pursuant to CPL §200.95, defense counsel moves for 

lj a n Order directing the prosecution to serve and file a Bill of 
'[particulars. The specifics of that demand are set forth in 
defense moving papers at paragraph 33, subparagraphs a through 

Z * 

11. People oppose the motion for a Bill of Particulars 

upon several grounds. On December 12, 1994, in the Oswego County 
Court, defense counsel served upon the People a demand pursuant 
to CPL S20Q.95 for a Bill of Particulars (see Exhibit A 
attached). On November 4, 1994, People provided a Bill of 

Particulars to defense counsel. People's response to the demand 
for a Bill of Particulars has been filed with the Court. 

12. People first oppose defense counsel's demand for a 
Bill of Particulars as not statutorily authorized. On December 
12, 1994, defense counsel made a timely demand for a Bill of 

!Particulars pursuant to CPL §200.95 which was answered by the 
People. There was no refusal by the People in the Bill of 
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| Particulars provided to defense counsel to respond to the demand 

+ 

j that was made. 

13. People submit that this second demand for a Bill of 

i 

Particulars is not statutorily authorized. Defense counsel's 

' I 

. motion for a Bill of Particulars was received by the People 

■January 17, 1995. CPL §200.95(5) authorizes a motion for a Bill 

I 

'of Particulars only where a prosecutor has served a written 

. I 

. I 

(;refusal relative to the demand for a Bill of Particulars. There 
;|has not been any refusal by the People to provide the Bill of 

^Particulars demanded by defense counsel on October 12, 1994. 

, + 

{Therefore, because there has been no refusal by the People, the 
I 

j ■ 

.motion for Court ordered Bill of Particulars is not statutorily 

authorized and should be summarily denied. j 

I ^ 

I I 14. At the time of the filing of the first demand for 

■ ■ r p 

i l a Bill of Particulars, Attorney Walsh could have demanded any of 

] : 

! i ! 

the items properly included within a Bill of Particulars. For j 

+ m w 

whatever the reason, he did not. He now seeks of this Court an 
Order directing a Bill of Particulars be provided as to items t 

j | 

that he never requested in his first demand for a Bill of 

|lParticulars. Procedurally, this is not authorized and the Court 1 

| | 

|:should summarily deny the motion for a Bill of Particulars. 

! i 

jShould the Court grant such a motion, the net effect would be to 

I allow the defense counsel to demand his second Bill of \ 

i I 

i 

Particulars approximately four months after Indictment 94-161 was 
filed. 

- 6 - 
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;i 15. Additionally/ People oppose the motion for the Bill 

: l 

'of Particulars upon the substantive basis that many of the items 

i 

: demanded by defense counsel are clearly not authorized to be 
|included in a Bill of Particulars. CPL §200.95(1) states that 

, i 
j | 

11the prosecutor shall not be required to include in a Bill of 
! Particulars matters of evidence relating to how the People intend 
to prove the elements of the offense charged or how the People 

| intend to prove any item of factual information included in a 

i 

Bill of Particulars. 

1 

16, People submit that the items set forth in defense 
j counsel's second Demand for a Bill of Particulars at paragraph 
33, b/ c, e, f/ g, h, i, j, k, l', m, n, o, p, q, r, s, t, u, v, 
w, X/ y, and z, all are not authorized to be included in a Bill 
of Particulars. All of the above subparagraph items identified 


by defense counsel in paragraph 33 go to matters of evidence 
|related to how the People intend to prove the elements of the 
offenses charged against the defendant or how 
the People intend to prove any item of factual information 
including in the Bill of Particulars that was previously 
provided. This demand is over broad, over reaching and wholly 
disregards any semblance of conformity with the purpose of a Bill 
of Particulars, that being a written statement by the prosecution 
identifying items of factual information which are not recited 
in the Indictment and which pertain to the offense charged and 


I - 

i: 

i i 
l 

|jincluding the substance of each defendant's conduct encompassed 
|! 

;-by the charge. As to paragraph 33a and d, People submit that the 

1 | 

jjBill of Particulars previously provided by the People on November 

i; 

I j 4 r 1994, is responsive. 

t 17. For the two reasons stated herein, People oppose 

! 

idefense counsel's motion for a Court ordered Bill of Particulars. 

j 

IV. BRADY MATERIAL. 

•’ 18. Defense counsel moves for an Order directing 

! ! 

jdisclosure of any and all so-called "Brady" material. On October 
j 12, 1994, defense counsel served a CPL §240.20 Discovery Demand 
(see Exhibit 2 attached). Including in paragraph h of that 
demand, was a general "Brady" demand. In People's Discovery 
Response dated November 4, 1994, we indicated then that any 

information or evidence property that may tend to be exculpatory 
would be made available to and provided to defense counsel. From 
November 14, 1994 to this day, the People have made available to 
and provided to defense counsel, a copy of the Oswego County 
Sheriff.' s Department written report relative to the investigation 
of this criminal action. This property was provided as part of 
the People's CPL §240,20 Discovery Response. That discoverable 
property has included copies of numerous oral and written 
statements taken from potential witnesses and/or persons 
interviewed by the Oswego County Sheriff's Department. Further, 
it includes a copy of the individual reports of various and 

A | 

iinumerous Oswego County Sheriff's Department deputies and/or 
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;■ investigators and/or other law enforcement officers relative to 

! I 

; I 

jjtheir investigation of this criminal action. All of this 

j[property was disclosed to defense counsel so as to allow Attorney 

!i 

i, Walsh alone to make a determination as to whether or not any of 
I" 

j|those items set forth in the report potentially were exculpatory 

' i 

l • 

lor may tend to lead to evidence, or information favorable to the 

Ijdefendant. The People specifically wanted to provide Mr. Walsh 
i 1 

i | with the opportunity to make his own determination and not the 

i 

|People's determination as to whether or not this information 
potentially would be exculpatory. 

19. In defendant's moving papers at paragraph 35(a) 
through (j) / defense counsel requests certain items be disclosed. 
People respond using the same paragraph numbering set forth in 


the demand. 

i 

! 35(a). Pursuant to CPL §240.45(1)(b), defense counsel 

jis entitled to a record of judgement of conviction of any witness 
the People intend to call at trial if the record of conviction 
is known by the prosecutor to exist and/or (c) the existence of 
any criminal action against a witness the People intend to call 
at trial, if the pending criminal action is known by the 
prosecution to exist. CPL §240.45(1) requires the People to 
provide this information after the jury has been sworn and before 
the prosecutor's opening statement. People will make available 
j j to defense counsel, the information he is statutorily authorized 
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m 



! ■ 

t 

! 

i 

i 

to receive at least one week prior to the commencement of jury 

i 

|selection. 

! 35(b),(c),(d). Should this evidence or information 

!property exist, it has previously been disclosed to defense 
: counsel by way of the People's Statutory Discovery Response 

I 

relative to the Oswego Sheriff’s Department criminal 
investigation report in this matter and statements of witnesses. 

35(e). See answer 35(b),(c) and (d), supra. 

i 

i 35(f). This evidence or information property has 

previously been disclosed to defense counsel as part of statutory 
discovery. The District Attorney's Officer entered into no 

offer, agreement or understandings regarding any past, present 
or future benefit to the persons listed in paragraph 35(f) as a 
result of or in relation to their cooperation with the District 
Attorney’s Office. One People's witness in this proceeding will 
be Robert E. Baldasaro, a Massachusetts resident, against whom 
there was previously pending in the State of Florida an alleged 
violation of probation flowing from his conviction in the State 
of Florida for Issuing a Bad Check. For the purposes of 
proceeding against the defendants relative to Indictment 94-161, 
this affiant contacted Robert Baldasaro’s attorney in the State 
of Massachusetts regarding the apparent existence of a warrant 
for the arrest of Robert Baldasaro on the alleged violation of 
probation. Further, this affiant spoke with the Worcester, 

■ Massachusetts, District Attorney’s Office to determine whether 
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jior not any proceeding had been commenced by way of a fugitive 

r 

!j complaint against Mr. Baldasaro, This was done to determine the 

! ' 

I 1 potential availability in Oswego County of Mr. Baldasaro, a 

| i 

Massachusetts resident, for the purposes of testifying. Further, 

i \ 

j|this affiant spoke with the Florida State Attorney's Office, 

i 

i 

iBroward County, to determine when and/or if that State would be 
seeking the extradition of Mr. Baldasaro from the State of 

! 

^Massachusetts to the State of Florida on the alleged violation 

I 1 

j of probation. This information was sought by this affiant for 
the purposes of determining when and whether Mr. Baldasaro would 
be available as a witness for Grand Jury presentment. This 
affiant entered into no agreements, promises of leniency or 
recommendations relative to anything having to do with the 

alleged violation of probation. 

35(g). The information demanded has previously been 

provided to defense counsel by way of the statutory discovery 
property provided by the People. Defense counsel asserts that 
an Oswego County Deputy Sheriff, William Cromie, searched the 
defendant's residence, and interrogated the defendant obtaining 

tapes and the seizure of a rug. 

20. That on June 22, 1994, Oswego County Deputy Sheriff 

William Cromie went to the residence of Theresa Crawford. That 
Theresa Crawford is named by defense counsel in his notice of 
alibi as a potential defense witness. That Deputy Cromie spoke 
'with Ms. Crawford about a rug. That with her consent and 
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[permission, he obtained the rug from outside of her residence. 

i 

.That at no time did Deputy Cromie search or seize anything from 
;inside the residence of Theresa Crawford. That at no time did 
Deputy Cromie tape record any conversation with Theresa Crawford 
and/or the defendant. That Theresa Crawford requested Deputy 

f 

’Cromie to take from her a cassette tape that she maintained she 

I 

ihad obtained from some unknown source. That Ms. Crawford gave 

I 

h 

ito and provided to Deputy Cromie one cassette tape. That this 
icassette tape has previously been made available to defense 
!counsel for his inspection, photocopying and review and he has 
never listened to the tape. 

35(h). This information has previously been provided 
to defense counsel by way of statutory discovery. The 

information previously provided sets forth any and all 
information or documentation relative to misidentification or 

i 

'non-identification of the defendant as a participant in any of 

j 

jthe alleged offenses. The property previously disclosed sets 
forth any identification efforts by the Oswego County Sheriff’s 
Department and the results of that identification effort. 

35 (i). This information has previously been provided 
as part of People's statutory discovery. 

35(j). Defense counsel demands as so-called "Brady" 
material, a list of all leads developed in this case, together 
will all information contained in each, whether they were given 

| 

I to any police agency or to the Heidi Allen Center and the results 
of any follow-up investigation as to each lead. 
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i 

. ■ 21. As part of People's Statutory Discovery, the People 

i 

■ 4 

j.have previously made available to Mr. Walsh and provided to him 
a copy of the Oswego County Sheriff's Department written report 

J 

relative to the investigation of this criminal action. 

22. People made this report available to Mr. Walsh on 

! c ■ 

!.November 4, 1994, with Mr. ' Walsh coming to the District 

i i 

jiAttorney's Office for the first time on November 22, 1994. This 

i | 

I;affiant personally met with Attorney Walsh and made available to 

i 

jihim for his inspection, photocopying and review, copies of all 

i ! 

■photographs, five video tapes, all diagrams, all audio tapes of 

jprior statements of persons interviewed, all audio tapes, and a 

portable file box measuring approximately 12 1/2 inches by 15 1/2 

inches by 9 1/2 inches, that was completely filled with a portion 
1 j 

of Oswego County Sheriff's Department report. That Mr. Walsh j 

I inspected the photographs and diagrams and was given the box of j 

documents. Mr. Walsh requested copies of some of the photographs 

that he inspected. ; 

1 

23. On December 7, 1994, Mr. Walsh again came to the J 

] 

Oswego County District Attorney's Office meeting with this 
affiant. Mr. Walsh again was provided all of the items 

I 

previously made available to him on November 22, 1994 and ! 

additionally, a series of video tapes that were taken at the j 

Heidi Allen Center, by the Heidi Allen Center. To assist Mr. j 

| + 

I Walsh in his review of the material made available on that date, 
.Investigator Terry Whipple of the Oswego County Sheriff's 
Department was instructed by this affiant to answer any and all 
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questions Mr. Walsh would have relative to the items that he was 
i inspecting. Also made available to Mr. Walsh was a tape player 

I 

j for the purposes of his listening to the audio tapes of witness 

!interviews and/or a VCR player for the purposes of Mr. Walsh 

i 

viewing the VCR tapes. Mr. Walsh chose not to listen to any 
;audio tapes or view any of the VCR tapes. Made available at that 
|time was a second portable file box containing Oswego County 

i 

!Sheriff's Department criminal investigation report which was 

i 

'physically given to Mr. Walsh. 

24. On November 22, 1994, Mr. Walsh had requested 

duplicate photocopies of certain photographs that he had 
inspected on that date. He also requested a copy of one of the 
diagrams that he inspected. Further, he wrote a series of six 
questions relative to some of the information that he had 
reviewed. On December 7, 1994, Investigator Whipple answered all 
of the questions from November 22, 1994, and any additional 

questions asked by Mr. Walsh. 

25. That on December 21, 1994, the District Attorney's 

Office mailed written notice to Mr. Walsh that the photographs 
and diagram that he wished photocopies of had been completed and 
that he could pick them up at the District Attorney's Office. 
On January 19, 1995, Mr. Walsh again came into the District 

Attorney’s Office and picked up those items, 

26. On two other occasions, Mr. Walsh has come to the 
I District Attorney's Office. On both of those occasions, all of 
'the information that had previously been made available to him 
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[ 


-continued to be made available to him. He was additionally given 
I two more portable file boxes containing a portion of the 

i • 

'investigation report. Even though the People have made available 

j 

|to Mr. Walsh on every occasion all video and audio tapes, he has 

i 

never once chosen to listen to or view any tape. Mr. Walsh has 

'received a copy of the Oswego County Sheriff's Department 

I 

i j investigation report which contains a list of all leads developed 


in the case together with all information contained in each lead. , 

I 

27. Set forth in defense counsel's motion papers under , 
paragraph 3, Demand for Bill of Particulars, subparagraph 33(j), 
is a demand for lead sheets that he asserts were not contained 

3 

i 

p 

in the discoverable material originally provided to defense j 
counsel. Upon receipt of defense counsel's motion papers, a 
review of the items previously made available to defense counsel 
and provided to him as demanded in paragraph 33(j), was conducted j 
by this office in conjunction with the Oswego County Sheriff's [ 

4 

Department, Investigator Terrance Whipple. People submit that 
the following lead sheet numbers and lead sheets, have been 
previously provided to defense counsel. 


28. 3, 82, 85, 87, 96, 110, 112, 147, 154, 156, 174, 
240, 246, 253, 281, 292, 302, 306, 309, 322, 325, 445, 467, 490, 
747, 750, 823, 854, 855, 892, 897, 973, 974, 990, 993, 1023, 
1052, 1098, 1134, 1150, 1221, 1265, 1304, 1346, 1359, 1367, 255, 
256, 261, 266, 269, 270, 277, 289, 295, 298, 705, 727, 808, 867, 

| 

1225, and 1362. j 
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29. Affixed to the lead sheets items were copies of any 
and all follow-up investigation reports, inclusive of potential 

I 

"statements of witnesses, that were made part of that lead. 

-I 

t 

'That during the course of this criminal investigation, a great 

i 

amount of information was received by the Oswego county sheriff’s 
^Department. That the information received, from whatever source, 

J I 

;jwas assigned a lead number. Upon assigning a lead to a police 
^officer, a document called a lead sheet may have been created 
l (with the lead number affixed to the sheet. Not all lead numbers 

! i 

Iresulted in lead sheets. The lead numbers were utilized to 

I organize the great volume of information given to the Oswego 

!County Sheriff's Department. 

30. The People submit that the volume of discoverable 

property given to defense attorney is enormous. To the extent 
that defense counsel was unable to locate those items set forth 
jin paragraph 35{j), People will again make available for his 
inspection, photocopying or review, those items he asserts were 
j not contained in the discoverable property he received. 

31. Additionally, there were no lead numbers assigned 

jor lead sheets developed for the numbers 650 through 669. 

Further, at various times leads were given to the Oswego County 

Sheriff's Department with duplicate lead numbers and sheets being 
(assigned. The following leads involved the same content 
'material: lead 630 and lead 743; lead 703 and lead 728; lead 705 
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■'and lead 723; lead 727 and lead 742; lead 468 and lead 473; lead 
‘ 808 and lead 851; lead 1225 and lead 1222; lead 1362 and lead 

r 

1361. That all of the duplicate lead sheet numbers have been 

I 

, previously provided to defense counsel. Additionally, the 
. following lead numbers had no lead sheet documents prepared for 
' t that specific lead number: lead 512, 519, 594, 479, 503, 786, 
j1884, 946, 1028. Further, there were no lead sheets for the 

h 

ijfollowing lead numbers: 160, 210, 228, 234, 280, and 288. 

h 4 * 

l ( 

;l 32. People submit that defense counsel has previously 

I j 

ireceived as part of discoverable property the lead sheet numbers 

1 i 

and lead sheets set forth as demanded paragraph 35(j). To the 
extent that defense counsel cannot locate these items, in the 
great quantity of discoverable property that has already been 
provided to him, the People will again make available for his 
!inspection, the investigation report in this matter. Defense 
counsel may again physically inspect the written report of the 
Oswego County Sheriff's Department, at the District Attorney's 
Office, relative to those items of property he asserts he cannot 
locate. 

V, MOTIOW FOR COURT ORDERED DISCOVERY, CPL S240.40. 

i 33, Defense counsel moves pursuant to CPL §240.40, for 

|Court ordered discovery. On October 12, 1994, defense counsel 

j! 

! served a CPL §240.20 Statutory Discovery Demand (see Exhibit 1) . 

i 



!People responded to this discovery demand on November 4, 1994 . 


= i 


I i 

1 f 


In the People's response, there was no refusal as to the 
i'idiscoverable property sought. In defense counsel's motion for 

: Court ordered discovery, he sets forth in paragraph 36(a) through 

■ 

j.(k) a demand for statutory discovery. Upon the Court's 
comparison of the statutory discovery demand by defense counsel 
served on October 12, 1994, with the items set forth in paragraph 
36(a) through (k), the Court will find that the exact same items 
are demanded with one exception. In defense counsel's motion 
papers at paragraph 36(c), he now specifically demands any report 
or document regarding lie detector tests administered to five 

named individuals including the defendant. 

34. People oppose the motion for Court ordered discovery 

upon the grounds that there has not been a refusal to provide the 
'discoverable property demanded. In fact, Mr. Walsh has been to 
the Oswego County District Attorney's Office on at least three 
occasions and reviewed the Oswego County Sheriff's Department's 
criminal investigation report in this proceeding. 

35. Copies of the documents comprising the report have 
been photocopied by the District Attorney's Office and given to 
defense counsel for his review. Additionally, any and all 
photographs, diagrams, videotapes, audio tapes, have been made 
available for Mr. Walsh for his review and inspection. In that 
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11 

iiregard, he requested copies of certain photographs and a diagram 

|l 

'be provided to him on November 22, 1994. Copies of the 

I! 

photographs and diagram he specifically requested were completed 

1 ! 

land by letter to Mr. Walsh dated’December 21, 1994, we indicated 

l i 

ilthat he physically could obtain them by coming to the District 
ji Attorney's Office. On January 19, 1995, Mr. Walsh did obtain 

: i 

r , 

''these items. That all audio tapes and video tapes have been made 
|available for Mr. Walsh's review but he has never chosen to 

i 

ireview any of these materials. 

36. Because there has not been a refusal by the People 
to make available to Mr. Walsh the items demanded, the People 
submit the motion should be denied. 

37. The People will again make for Mr. Walsh's 
inspection, photocopying and review, the same report that he has 
already inspected. 

38. In paragraph 39 of defense counsel's moving papers, 

| j 

jwhich address Court ordered discovery, he makes reference to and 

t 

{confuses discoverable property with a demand for a Bill of 
Particulars which he then identifies as being paragraph 33(i 
through z). 

39. Relative to paragraph 33(i), People submit that 
|copies of documents relative to any polygraph tests administered 
ito the individuals set forth in paragraph 33(i), have previously 

! been provided to defense counsel. Unless the controlling law in 

f ! 

the State of New York has dramatically changed, trial evidence 

122 
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i 

! i 

4 I 

I , 

| | 

i 

j | 

!i 

1 j 

i 

relative to the administration of a polygraph examination and/or 
the polygraph examination test results is not admissible in any 
!,form at trial. To the extent defense counsel has law that would 

■ support the introduction of this form of evidence, the People 

’ r 

■ \would respectfully request he submit same to the Court for its 

i > 

!ireview. Further, the People have already provided to defense 

i! 

I 

■counsel, the documents that he seeks. Nevertheless, the People 
| will again make available to Mr. Walsh, the items demanded, 
j. 33(j)- People will again make available the Oswego 

jiCounty Sheriff's Department criminal investigation report in this j 

II ' 

‘imatter so that he may review the lead sheet numbers set forth. 

I People have also responded to this demand in paragraphs 27-31 

I of this Answer. 

I 

| 33{k). People will make these leads available so that j 

t i ! 

(defense counsel can make any copy he deems legible. 

33(1). Previously provided to defense counsel but 
again the People will make avallable this document. 

33(m). Previously made available to Mr. Walsh on 
several occasions were all of the photographs described in this 
demand. Mr. Walsh reviewed same and demanded copies of certain 
photographs which had been produced by the People and made 
available to him. The People will again make available to Mr. 
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Walsh all of the photographs and/or any photographic arrays. 
Further/ relative to any photograph array shown to Nancy Fabian, 
this information has previously been provided to defense counsel 
but will again be provided to defense counsel. 

33(n),(o), This information will again be provided 

;to Attorney Walsh. 

[ 1 

33(p). Defense counsel is entitled to a copy the 

discoverable property. To the extent that he wishes to resolve 
■|questions relative his interpretation of that property, that is 
ileft to the able efforts and abilities of Mr. Walsh. 

I 

I \ 

33(q). This property was previously provided to 

! I 

■ I 

3 i 

'Idefense counsel. 

'! 33(r). To the extent defense counsel requests an 

k 

4 . 

explanation from the Oswego County Sheriff's Department relative 

h 

to items of property, he can properly ask the Oswego County 

t r 

,. Sheriff's Department. Pursuant'to statutory discovery, People 

|’have provided to him a copy of the report. 

If 

33(s). Defense counsel demands of the Oswego County 

i 

I District Attorney's Office, a copy of "the Federal Grand Jury 

[Minutes for the proceeding held regarding Richard Thibodeau on 

: 1 

■‘January 18, 1994, or in the alternative, an explanation as to the 

I : 

^reasons for a Federal Grand Jury proceeding, concerning Richard 
Thibodeau, the witnesses involved and the information or 
testimony sought and/or received". 
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40. This demand by defense counsel clearly demonstrates 

■ ► 

i h 

T 

the wholesale over reaching by defense counsel of that which is 
even colorably discoverable property pursuant to CPL §240.20. 

'"To the extent defense counsel wants an explanation as to the 
reason for any Federal Grand Jury proceeding/ he can make direct 

! inquiry of the U.S. Attorney’s Office, Syracuse, New York. 

[.Further, the demand presupposes a Federal Grand Jury presentment 

i; 

I 1 of evidence. Even if one were to conclude that the items sought 

ilfall within the definition of discoverable property, CPL 

i ;§240.10{3), it is not within the Oswego County District 

Attorney's Office possession, custody or control. Clearly 
defense counsel is on a fishing expedition and knows any such 

property would not be in the possession of the District 

Attorney’s Office. 

33{t). Defense counsel demands copies of all tapes of 

"each meeting, telephone call, or encounter with any of the 
friends or family of Richard or Gary Thibodeau". He further 
states that to date not a single tape has been provided to 
defense counsel although it is patently clear from Deputy 
Cromie's own report, such tapes do exist. 

41. This statement of Mr. Walsh's is factually 
incorrect. On at least three if not four separate occasions, Mr. 
Walsh has come to the Oswego County District Attorney's Office. 
On each of those occasions, there was made available to him for 

i; 

|, his review, copies of all audio tapes of persons interviewed by 
the Oswego County Sheriff’s Department. Further, Oswego County 
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t 

{■ 

.Sheriff's Department Investigator Terrance Whipple was physically 

I 

present and discussed with Mr. Walsh Investigator Whipple's 
obtaining the audio equipment necessary for Mr. Walsh's review 
of these tapes. On each of these occasions/ Mr. Walsh failed to 
listen to any of these tapes. Even though Mr. Walsh could have 
:'reviewed any or all audio tapes, he has chosen not to do so. 

P 

I I 42. This demand by defense counsel is patently 


ji ridiculous, He now asks this court to order discovery of tapes 
11 that he has had available to him on at least three prior 



'occasions/ and that he chose never to listen to. 

i 


All the 


iDistrict Attorney's Office can do Is make this property available 

L 

to Mr. Walsh. Should he choose not to review it, he cannot 
thereafter cry "wolf". Defense counsel's demand for Court 


11 ordered discovery as to items that he has intentionally chosen 


:!not to review constitutes a patent waste of this Court's time and 


effort. 

43. The People request that at the time of appearance 
ion the motion, that the Court make direct inquiry of Mr. Walsh 

i 

j as to whether or not he has ever listened to any of the tapes 

I « 

I | 

i| that he now maintains have never been provided to him. Upon Mr. 

F I 

ilwalsh's response to the Court inquiry, the People submit that 

ii 

H this aspect of the motion will immediately be decided by the 

i [ r 

:i Court in a manner favorable to the People. 

44. The People will continue to make available to Mr. 
Walsh, whenever he wishes to listen to these audio tapes, the 


P 

i 

i 
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items he now states were never made available to him, 

33(u). This property has previously been provided to 
defense counsel but again will be made available for his 
inspection, photocopying and review. 

33(v). This property has previously been made 
available to defense counsel but will again be made available for 
hhis inspection, photocopying and review. Defense counsel demands 

■ a copy of all files or the like regarding Theresa Crawford's 
assigned drug task force/organized crime task force involvement. 

|'People have previously made available the Oswego County Sheriff's 
jiDepartment criminal investigation report in this matter, 
j[Further, defense counsel has noted Theresa Crawford as an alibi 

I J 

^witness. To the extent that he is seeking information relative 

: : 

!jto prior, immoral, vicious or bad acts of Ms* Crawford, he might 
il 

Nwish to speak with his witness* 

■ i 

j 33(w). Defense counsel demands copies of two cassette 

;tape recordings taken from Theresa Crawford by Deputy William 
jcromie. Should Mr. Walsh have taken the time to inspect the 

I 

jaudio cassette tapes that have been previously made available to 

I B 

Jjhim, he would have discovered that the cassette tape he wishes 

, i 

j|to review was made available to him* He now asks this Court to 
j j order discoverable property as to something he has apparently 

i ! 

] 1 

^intentionally chosen never to review, 

45* Additionally, the People have not received notice 
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i a 

from Mr. Walsh that he is representing Theresa Crawford. He has 

< indicated that Ms. Crawford is an alibi witness for the defense 

i i 

\in a notice of alibi presented to the People. The cassette tape 

i 

| ' 

j that defense counsel makes reference to in paragraph 35(w), was 
'•given to Oswego County Deputy Sheriff William Cromie by defense 

! counsel’s alibi witness, Theresa Crawford. Ms. Crawford wanted 

I j 
i | 

!jto give this cassette tape to Deputy Cromie. Further, that she 

I i 
; \ 

Vindicated that the cassette tape had come into her possession 
| through some mysterious set of circumstances. 

46. None of the conversations of Ms. Crawford were ever 

i j . 

.tape recorded by the Oswego County Sheriff's Department. To the 

i! extent that Mr. Walsh had taken the time to speak with the 

|! 

j witness that he has listed as a defense alibi witness, Theresa 

| 

■.Crawford, perhaps this area would have been cleared up. Further, 

i 1 

S'if he had listened to the cassette tape, as previously offered 

„ r 

j h 

iIby the People, there would be no need to take the Court s 

| 

■valuable time to address this issue. 

47. To the extent Mr. Walsh wishes to review the 
cassette tape voluntarily provided to Deputy Cromie by Ms. 

■ Crawford, the People will again make it available to him. 

I ! 

33(x). In this demand, defense counsel acknowledges 
‘that he received discoverable property in the form of lead sheet 

i 1 

j'No. 7, but now demands information relative to his interpretation 
.of that lead sheet, The People trust in Mr. Walsh's ability to 
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i [ 

review the document provided and submit that the requirements of 
CPL §240.20 have been met. 

h 

33(y) . Previously provided to defense counsel has been 
a copy of the investigation report of Oswego County Sheriff's 
Department Lt. Rodney Watson. This information has previously 

been provided to defense counsel. 

!• 33(z). This property has been previously provided to 

' defense attorney and will again be made available. 

1 

48. People oppose that portion of defense counsel's 

P 

demand for statutory discovery wherein he requests the sanction 

i 

'•of preclusion of testimony from those witnesses who took 
;polygraph tests. People are unaware of any case law support for 

l 1 

I!the proposition that direct or cross examination testimony may 
i' be obtained relative to the administration of a polygraph 
examination and/or test result. To the extent Mr. Walsh has case 

i 

rlaw support for that proposition, the People request he provide 
I;that with the Court. The People oppose preclusion because the 
defense counsel would not be entitled to cross examine any 

i witnesses on the results or administration of a polygraph . 

i, i 

!'examination as part of cross examination. 

i! 

VI. PEOPLE OPPOSE MOT ION TO SUPPRESS STATEMENTS OF DEFENDANT, 
STATEMENTS ARE VOLUNTARY. 

! ; 49 , Pursuant to CPL §710.20, defense counsel moves for 

l- 

1 i 

an Order suppressing all admissions or confessions of the 
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defendant articulating as the grounds for such motion that the 
defendant was not properly advised of his constitutional rights 
and/or not represented by counsel at the time of the alleged 
admissions. These grounds are set forth in paragraph 41 of 
defense counsel's moving papers. 

t 50. Defense counsel concedes in paragraph 41 that the 

defendant was not in fact represented by counsel at the time of 
the alleged admissions and therefore there is no Sixth Amendment 
..grounds for suppression. 

' i 

i 51. Further, defense counsel moves for an Order 

;j 

..suppressing any admissions, confessions or statements made by the 
■!defendant to any person whatsoever, not just a public servant. 

I \ 

• j 

52. People oppose the motion upon several grounds. 

E 

lFirst, pursuant to Article 710.30, People have provided notice 
of written statements and oral statements made by the defendant 

! 

I 

! I to a public servant. Defendant gave to members of the Oswego 

i i 

.(County Sheriff's Department three separate written statements: 
on April 3, 1994, on April 5, 1994 and on April 9, 1994. That 

I 

(at the time defendant gave these three written statements, he 

! 

■ imade oral statements contemporaneous with the giving of the 

I 

j j written statements. Additionally, on April 9, 1994, the 
, | defendant made an oral statement, in the presence of members of 
Jthe Oswego County Sheriff's Department, that was not included in 
any written statement, that there was an hour and one-half that 
he could not account for. 
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53. Further, that on April 9, 1994, the defendant did 

j! 

I'prepare and gave to Oswego County Sheriff's Department 
Investigator Dale Yager, a number of written statements, which 

i i 

are identified and provided to defense counsel in People's 

t 

;:5710.30 Notice as page 2, page 3, page 4, page 5, page 7 and page 

I 

I I 

i! 8, 

II 54 , That the People do not intend to offer on People's 
\‘ 

;■ direct evidence the written statements given to Investigator Dale 
■’Yager and identified as page 2 , page 3, page 4, page 7 and page 

4 | 

j 8 , That the People do intend to offer as People's direct 

evidence the written statement given to Investigator Dale Yager 

! ; 

(and identified as page 5. 

55 . people do seek to introduce the following written } 

;statements: (1) written statement dated April 3, 1995 to Oswego ! 

i County Deputy Sheriff Christopher VanPatten and the oral 
jstatements made contemporaneous therewith; ( 2 ) written statement 
dated April 5, 1994, of the defendant to Oswego County Sheriff’s ; 
Department Investigator Dale Yager and Investigator Fred Ling and j 
the oral admissions made contemporaneous therewith; (3) written 
statement dated April 9, 1994, to investigator Ralph Scruton and 
Investigator Robert Wheeler and the oral admissions made . 
contemporaneous therein; (4) the oral admission of the defendant j 
made on April 9, 1994, in words or substance, that there was an 
|i hour and one-half that he couldn't account for and (5) the 
lj written statement prepared by the defendant April 9, 1994, and 
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1 I 

;Jgiven to Oswego County Sheriff's Department Investigator Dale 
j|Yager, further being identified as a single document identified 

*by the heading Page 5. 

h 

1 I 

56. People oppose defense counsel's motion to suppress 

1 1upon several grounds. That relative to defendant's statement on 
I ■ 

jApril 3, 1994, given to Deputy Christopher VanPatten, that this 

j statement was not involuntarily made and that the defendant was 

|[ 

not in custody. The defendant was not advised of his so-called 

I I 

I 

^Miranda warnings. That in all respects, the defendant's 
constitutional and statutory rights were not violated. 

57. As to written statement of the defendant dated April 
5, 1994, the defendant was not advised of his so-called Miranda 
warnings and was not subject to custodial interrogation and that 
the defendant was not in custody, That in all respects the 
defendant's constitutional and/or statutory rights were not 
violated and his statement was not involuntarily made. 

58. That relative to the defendant's written statement 
dated April 9 , 1994, the defendant was advised of his Miranda 

warning by Investigator Robert Wheeler at approximately 3:42 p.m. 
and that he was advised a second time of his Miranda warning by 
Investigator Dale Yager at approximately 5:11 p.m. That the 

I 

defendant made a knowingly, intelligent and voluntarily waiver 
of his right to remain silent and/or right to counsel and agreed 

i 

: to speak to the investigators. That at no time was he in 

. t 
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!! 

I 

: i 

j j 

i.custody. That the defendant voluntarily drove to the Oswego 
jiCounty Sheriff's Department on April 9, 1994, in a Chevrolet Van 

j 

!and after being interviewed by the Oswego County Sheriff’s 

, J 

j Department, freely left the Oswego County Sheriff's Department. 

| He was never arrested, detained or placed in custody during the 

iperiod of time that he was interviewed and he was free to leave 

i 

11at any time. That any and all statements made by him during this 
period of time were not involuntarily made within the meaning of 

P 

CPL $60.45 and should not be suppressed. 

59 , That during the period of time that the defendant 
was being interviewed on April 9, 1994, he voluntarily submitted 
to an examination conducted by Investigator Dale Yager. That at 
no time was the defendant subjected to physical and/or 
psychological intimidation. That all of the statements made by 
j jthe defendant during this period of time were voluntarily made. 

SO. People therefore oppose defense counsel’s motion 
upon the grounds and basis that the statements made by the 
defendant were in their entirety; voluntary. 

61. Further, People oppose that portion of defense 
counsel's motion wherein he seeks suppression of any admissions, 
confessions or statements to any person whatsoever. Defense 
counsel sets forth no grounds in support of the suppression of 
statements made by the defendant to any person whatsoever. 
People therefore oppose that portion of the motion as 

I I 

V 
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L 

I 

. I 

[ 

l ■ 
i P 

procedurally defective wherein defense counsel does not 

i 

articulate to whom, when, where, or what, these so-called oral 
admissions were purportedly made. 

62. Relative to that portion of defense counsel's motion 

l 

set forth in paragraph 44 through 51, defense counsel seeks to 

;J 

suppress any and all statements made by defendant in the presence 

ii 

i \ 

■ iof Oswego County Sheriff's Department Deputy William Cromie. 

63. People are not seeking to introduce any statements 

E 

; made by the defendant, in the presence of Deputy Cromie. 

I . 

i:Further, that Deputy Cromie never interrogated the defendant in 

I i 

his home regarding the alleged crimes as set forth in paragraph 

|i 

| 46 of defense counsel’s moving papers. In fact. Deputy Cromie 
| spoke with Ms. Theresa Crawford, a witness listed by the defense 
11in his Notice of Alibi as a defense witness. That Theresa 

P 

] \ 

1 Crawford gave to Deputy Cromie a tape that she maintained would 

I i 

jibe of assistance to the Oswego County Sheriff's Department in 

* 5 

|their investigation of this matter. That the Oswego County 

I 

Sheriff's Department was following up on any and all leads 
relative to this matter. That at no time did Deputy Cromie tape 
record any of the conversations he had with Theresa Crawford or j 

h 

any conversations in the presence of the defendant Richard 
Thibodeau. That in paragraph 46 of defense counsel's moving j 

, 

I 

jpapers, he misstates facts relative to the circumstances under 

E 

r 

which Ms. Crawford voluntarily gave to Deputy Cromie two cassette 
tapes. 
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64 , That People do not intend to offer as part of 

. I 

People 1 s direct proof evidence provided by Ms. Crawford. That 

H 1 

; i 

!defense counsel acknowledges in his moving papers that Deputy 

E i 

jiCromie's conversation with Ms. Crawford was on June 22 , 1994. 


: That the CPL $710.30 Notice provided to defense counsel sets 
ijforth that the written statements and oral admissions of the 


!:defendant were made prior in time to June 22 , 1994. That this 

V - 

I argument by defense counsel as a basis to suppress the written 

i i 

and/or oral statements of his client is completely baseless in 
that it is after the defendant had made the written and/or oral 
statements the People seek to offer as direct evidence. 

65. In paragraph 51 of defense counsel's moving papers, 
defense counsel seeks suppression of all statements made by 
Richard Thibodeau as well as evidence obtained. The People are 

I; not seeking to introduce any oral statements made by Richard 

! | 

Thibodeau in the presence of Deputy Cromie on or about June 27, 
1994 . Defense counsel also demands in paragraph 55, the 

suppression of evidence obtained. Defense counsel does not 
identify what evidence or property obtained from the defendant 
i that he seeks to suppress. 

66* Therefore, this aspect of his motion is wholly 
defective and should be summarily denied. 

VII. MOTION FOR SANDOVAL HEARING. 

j i 

i 67. People do not oppose defense counsel's motion for 


03 * 
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h 

procedurally defective wherein defense counsel does not 

P 

articulate to whom, when, where, or what, these so-called oral 
.admissions were purportedly made. 

62. Relative to that portion of defense counsel's motion 

J 1 

■ set forth in paragraph 44 through 51, defense counsel seeks to 

j! 

r . suppress any and all statements made by defendant in the presence 

! i 

■iof Oswego County Sheriff's Department Deputy William Cromie. 

63. People are not seeking to introduce any statements 

, made by the defendant, in the presence of Deputy Cromie. 

il 

iiFurther, that Deputy Cromie never interrogated the defendant in 

I 

I his home regarding the alleged crimes as set forth in paragraph 
' 

| 46 of defense counsel's moving papers. In fact, Deputy Cromie 
■spoke with Ms. Theresa Crawford, a witness listed by the defense 
r|in his Notice of Alibi as a defense witness. That Theresa 

i I 

] Crawford gave to Deputy Cromie a tape that she maintained would 

i i 

jibe of assistance to the Oswego County Sheriff's Department in 

r j 

J! 

|their investigation of this matter. That the Oswego County 

I 

Sheriff's Department was following up on any and all leads 
relative to this matter. That at no time did Deputy Cromie tape 

-l 

record any of the conversations he had with Theresa Crawford or 
jany conversations in the presence of the defendant Richard 
Thibodeau. That in paragraph 46 of defense counsel’s moving 

papers, he misstates facts relative to the circumstances under 

|t 

which Ms. Crawford voluntarily gave to Deputy Cromie two cassette 
tapes. 
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64» That People do not intend to offer as part of 

j* 

: People’s direct proof evidence provided by Ms. Crawford. That 

h I 

' Idefense counsel acknowledges in his moving papers that Deputy 
■ ICromie 1 s conversation with Ms. Crawford was on June 22 , 1994. 

- j 

'That the CPL §710.30 Notice provided to defense counsel sets 
i forth that the written statements and oral admissions of the 

4 h 

! defendant were made prior in time to June 22, 1994. That this 

jl 

jjargument by defense counsel as a basis to suppress the written 

;i 

! |and/or oral statements of his client is completely baseless in 

! 

that it is after the defendant had made the written and/or oral 
statements the People seek to offer as direct evidence. ! 

I 

65* In paragraph 51 of defense counsel's moving papers, j 

i 

defense counsel seeks suppression of all statements made by j 

Richard Thibodeau as well as evidence obtained. The People are ] 

not seeking to introduce any oral statements made by Richard J 

| 

Thibodeau in the presence of Deputy Cromie on or about June 27, 

I 

1994. Defense counsel also demands in paragraph 55, the j 

suppression of evidence obtained. Defense counsel does not 
identify what evidence or property obtained from the defendant 
I that he seeks to suppress. 

66 . Therefore, this aspect of his motion is wholly j 

I 

defective and should be summarily denied. 

j VII. MOTION FOR SANDOVAL HEARING. 

[ * 

67. People do not oppose defense counsel's motion for 
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11 a — dovaI Hea ring pursuant to CPL §24 0.43. Defense counsel 
‘■demands for the first time, the disclosure of any prior 
i[uncharged, criminal, vicious, or immoral acts of the defendant 
.'that the People would seek to cross examine the defendant upon, 

11should he testify on his own behalf. Pursuant to the 

► 

j.requirements of the statute, the People are required to notify 

11the defendant immediately prior to the commencement of jury 
selection. 

I ► 

j 68. Should the defendant testify, the People would seek 

to cross examine the defendant upon the following immoral, 
vicious or bad acts: That on or about before Christmas, 1993, in 
the Great Northern Mall parking lot, Town of Clay, the defendant 
did harass, annoy and alarm Lori S, Petrie, by orally threatening 
to run her off the road if she didn't come over to this van and 
talk to him and/or by orally stating that he had been watching 
her and that he knew where Lori Petrie lived and he'd been 
following her and followed her to work and/or he knew what time 
she got out of work. Further, that the defendant was yelling at 
Lori Petrie during the speaking of these words. That the 
substance of these bad acts are further set forth in the attached 
sworn statements of Lori Petrie dated May 27, 1994 and June 3, 
1994 (see Exhibit B attached). . 

VIII. MOTION FOR ARREST RECORD OF DEFENDANT. 

«9. People have no opposition to the demand and have 
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previously given to defense counsel, as part of our statutory 
discovery response/ this information. Defense counsel again asks 

l 

’ 

! the Court to order discovery of property that he has already 

.received. 

i 

IX. MOTION FOR PRIOR STATEMENTS OF WITNESSES, CPL §240.45. 

■™ ■ 1 11 1 1 1 '' 

j 

70. Pursuant to CPL §240.45(1) (a) 7 defense counsel moves 
'this Court for an Order directing statutory discovery. The 

l 

! 

iPeople will interpret this motion as a S240.45(l)(a) demand. 

71. The property demanded is statutorily authorized to 
be disclosed, after the jury has been sworn and before the 

i 

'prosecutor's opening address. As part of the People's response 
to defense counsel's statutory discovery demand, CPL §240.20, the 
People have already made available to defense counsel and 
provided to him copies of written or recorded statements of 
potential People's witnesses relating to the subject matter of 
the witnesses testimony. 

72. People have not, however, disclosed to defense 
counsel any testimony of witnesses before the Grand Jury. This 
Court has not yet reviewed the Grand Jury Transcript relative to 
defense counsel's motion to dismiss based upon legal 
insufficiency of evidence presented to the Grand Jury and/or a 

defective Grand Jury proceeding. People will provide to defense 

j 

I counsel any testimony before a Grand Jury of any witness intended 
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| ' 

j:j a S andoval Hearing pursuant to CPL §240.43. Defense counsel 
j : demands for the first time, the disclosure of any prior 
![Uncharged, criminal, vicious, or immoral acts of the defendant 
,;that the People would seek to cross examine the defendant upon, 
{'should he testify on his own behalf. Pursuant to the 

j .requirements of the statute, the People are required to notify 

!' 

;|the defendant immediately prior to the commencement of jury 
selection. 

! ’ 

j 68. Should the defendant testify, the People would seek 

jto cross examine the defendant upon the following immoral, 
vicious or bad acts: That on or about before Christmas, 1993, in 
the Great Northern Mall parking lot. Town of Clay, the defendant 

i 

did harass, annoy and alarm Lori S. Petrie, by orally threatening 
to run her off the road if she didn't come over to this van and ! 

f 

talk to him and/or by orally stating that he had been watching 
her and that he knew where Lori Petrie lived and he'd been 
following her and followed her to work and/or he knew what time j 

I 

she got out of work. Further, that the defendant was yelling at j 
Lori Petrie during the speaking of these words. That the 

r 

substance of these bad acts are further set forth in the attached 
sworn statements of Lori Petrie dated May 27, 1994 and June 3, 

1994 (see Exhibit B attached). , 

4 

VIII. MOTION FOR ARREST RECORD OF DEFENDANT. ! 

! 

69, People have no opposition to the demand and have 
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'previously given to defense counsel, as part of our statutory 
discovery response, this information. Defense counsel again asks 

I 

J 

: the Court to order discovery of property that he has already 
.received. 

I 

h 

IX. MOTION FOR PRIOR STATEMENTS OF WITNESSES, CFL $240.45. 

1 1 " I I M 1 1 1 " m, ' 

! 70. Pursuant to CPL $240.45 ( 1) (a), defense counsel moves 

'this Court for an Order directing statutory discovery. The 

i 

iPeople will interpret this motion as a $240.45(1)(a) demand. 

71. The property demanded is statutorily authorized to 
be disclosed, after the jury has been sworn and before the 
'prosecutor's opening address. As part of the People's response 
to defense counsel's statutory discovery demand, CPL $240.20, the 
People have already made available to defense counsel and 

I 

provided to him copies of written or recorded statements of 
potential People's witnesses relating to the subject matter of 
the witnesses testimony. 

72. People have not, however, disclosed to defense 
counsel any testimony of witnesses before the Grand Jury. This 
Court has not yet reviewed the Grand Jury Transcript relative to 
defense counsel's motion to dismiss based upon legal 
insufficiency of evidence presented to the Grand Jury and/or a 
'defective Grand Jury proceeding. People will provide to defense 
I counsel any testimony before a Grand Jury of any witness intended 
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J I 

;j t0 be called b V th ® People which relates to the subject matter 
,,of the witnesses testimony at least one week prior to the 
; commencement of jury selection. 

r 

x - MOTI° N FOR ARREST RECORDS OF ALL WITNESSES r 
I OPPOSED BY PEOPLE. -- 

;i 73 ' Pursuant to CPL §240.45(1) (b), defense counsel moves 

||for arrest records of all prosecution witnesses. People oppose 
^|that portion of the motion wherein defense counsel seeks arrest 
j|records. The applicable section clearly requires the People to 
j provide, and the People will provide, a record of judgement of 
jconviction of a witness, if the conviction is known by the 
| prosecution to exist. The statute clearly does not authorize a 
record o£ arrest but only the disclosure of a record of judgement ! 
Of conviction. Defense counsel further demands disclosure of the 
jjexistence of any pending criminal charge against a witness the 
!People intend to call at trial,'if the pending criminal action j 
is known by the prosecution to exist. People will provide both j 

of these items of discoverable property one week prior to the l 

i 

| commencement of jury selection. 

I 

i 

J 

XI * motion for list of witnes ses. 

74. People oppose defense counsel's motion for a list 

i °f witnesses - People are unaware of any statutory and/or case ! 
;jlaw support for such a motion. 
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XII. MOTION TO REVIEW PLEA AGREEMENTS. 

75. People are aware of their obligation to disclose to 
defense counsel any evidence or information property that may 
: tend to be exculpatory under the general "Brady" demand that has 
been made by defense counsel. The District Attorney's Office of 
,!Oswego County has not entered into any plea agreement with the 
i 1 individuals described in paragraph 64 of defense counsel’s moving 
papers. The People have previously set forth in this answer the 

: substance of this affiant's discussions relative to a potential 

|| 

i! people's witness, Robert Baldasaro, set forth in paragraph 19 of 
this answer. The District Attorney's Office has entered into no 
plea agreements with any of the individuals stated or promises j 
I! made to assist any of the persons in employment, relocation or 

!i 

! |residence and assistance to family relative in pending cases, 
ij 76. On October 14, 1994, this office received a 

!! telephone call from a person identifying herself as an attorney, j 

|! Melissa McWhinney, American Civil Liberties Union, Boston, 

! 

Massachusetts. She requested information relative to Robert j 
j Baldasaro, a potential People’s witness in this prosecution. She 
j! specifically requested whether or not there was any applicable ; 
: New York State Law regarding whether or not employment is secured 
j! when someone is subpoenaed to testify before the Grand Jury. On 

j ! 

!i October 19, 1994, this office mailed to Ms. McWhinney, a copy of ■ 

l 

New York State Penal Law S215.14 and CPL §1.20(16). Ms. 
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to be called by the People which relates to the subject matter 

4 , 

:; of the witnesses testimony at least one week prior to the 

4 

4 

■ commencement of jury selection. 

! i 

X. MOTI ON FOR ARREST RECO RDS OF ALL WITNESSES, 

OPPOSED BY PEOPLET ~“ l 

i: Pursuant to CPL §240.45( 1) (b), defense counsel moves 

jifor arrest records of all prosecution witnesses. People oppose 
!:that portion of the motion wherein defense counsel seeks arrest 
i:records. The applicable section clearly requires the People to 
provide, and the People will provide, a record of judgement of 
jconviction of a witness, if the conviction is known by the ! 

prosecution to exist. The statute clearly does not authorize a 
record of arrest but only the disclosure of a record of judgement ! 
of conviction. Defense counsel further demands disclosure of the 
{existence of any pending criminal charge against a witness the 

| Pe0ple lntend t0 cail at trial/ if the pending criminal action j 
is known by the prosecution to.exist. People will provide both j 

of these items of discoverable property one week prior to the ! 

J 

commencement of jury selection. 

j 

XI • MOTION FOR LIST OF WITNESS ES. 

74. People oppose defense counsel's motion for a list 
I of witnesses. People are unaware of any statutory and/or case ! 

I law support for such a motion. 
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XII. MOTION TO REVIEW FLEA AGREEMENTS. 


75. People are aware of their obligation to disclose to 
defense counsel any evidence or information property that may 
: tend to be exculpatory under the general "Brady" demand that has 
'been made by defense counsel. The District Attorney’s Office of 
.Oswego County has not entered into any plea agreement with the 

t 

j!individuals described in paragraph 64 of defense counsel’s moving 

ij 

:jpapers. The People have previously set forth In this answer the 
substance of this affiant's discussions relative to a potential 

! j 

:!People's witness, Robert Baldasaro, set forth in paragraph 19 of 
>;this answer. The District Attorney's Office has entered into no 
! plea agreements with any of the individuals stated or promises 
11 made to assist any of the persons in employment, relocation or 

!i 

! j residence and assistance to family relative in pending cases. 
|i 76. On October 14, 1994, this office received a 

' h 

!!telephone call from a person identifying herself as an attorney, 

|!Melissa McWhinney, American Civil Liberties Union, Boston, 

I | 

j Massachusetts. She requested information relative to Robert 
| Baldasaro, a potential People's witness in this prosecution. She 
j! specifically requested whether or not there was any applicable 
| j New York State Law regarding whether or not employment is secured 
I when someone is subpoenaed to testify before the Grand Jury. On 
■'October 19, 1994, this office mailed to Ms. McWhinney, a copy of 
New York State Penal Law §215.14 and CPL §1.20(16). Ms. 
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McWhinney was making inquiry relative to the facts and 
. circumstanc es regarding Mr. Baldasaro's apparently being 
terminated from his place of employment in the State of 
,Massachusetts based upon his coming to New York State for the 
purposes of testifying before the Grand Jury, pursuant to Grand 
.Jury subpoena. A copy of the letter sent to Ms. McWhinney and 

,,affiant's notes are affixed to this answer and identified as 
".Exhibit c. 


XIII, 


MOTION FOR POLICE R EPORTS AND ARREST REPORTS. 
CPL S240.40. L 


jj n * People oppose the motion upon the grounds that the 

; I property demanded has previously been disclosed to defense 

i| 

1 1 counsel. Although the People could have argued in opposition to 


; | the very broad scope of the defense demand for copies of the 

jj 

police arrest reports and copies of any and all police 

j i 

^investigation reports relative to the investigation of this case, 

. i 

ijas not discoverable property within the meaning of CPL §240.10(3) 


\ 

i 

I 


! f 


and §240.20(1)(c), the People's intent has always been to make 
available to Mr. Walsh, the documents he seeks. There has never 
been a refusal to provide these documents with Mr, Walsh being 
provided with four (4) portable file boxes containing the 
documents he seeks. The volume of documents provided to Mr. 
Walsh is enormous. 


78. People will again make available to Mr. Walsh, at 

the Oswego County Sheriff's Department, the report he maintains 
he has never received. 


.139 
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XIV. MOTION FOR LIST OF PERSONS INTERVIEWED BY LAW 
ENFORCEMENT PERSONNEL. 

79. Defense counsel seeks Court ordered discovery 
relative to lists of names, addresses, dates of birth of all 
persons who have been interviewed by law enforcement personnel. 
People submit that there is absolutely no case law support for 
the property defense counsel demands. Nevertheless, the People 

P 

1 have made available to Mr. Walsh this property. The People will 
again make available to Mr. Walsh this property so that he may 
conduct his own inspection, review and possible photocopying. 

i 

i 

xv. MOTION FOR COURT ORDERED DISCOVERY, CPL S240.40. 

[ j 

l | 80. Defense counsel seeks an order from this Court 

j directing that he be allowed to examine and/or copy any personal 
I ■property and any tapes or other electronic recordings which the 

i * : 

prosecution may have in its file, but at this time does not 

.intend to produce at trial. 

81. CPL 8240.40(1) (a) authorizes the Court to order 

ii 

idiscovery as to any material not disclosed upon a demand pursuant 

j 

!to CPL S240.20, if it finds the prosecutor's refusal to disclose 

|!such material is not justified. 

j 1 

]j 82. This aspect of defense counsel’s motion is wholly 

Ibaseless and without any support whatsoever. There has never 

j 

'!been a refusal by the District Attorney's Office to provide to 
■ defense counsel and make available for his inspection. 


J.4D 
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McWhinney was making inquiry relative to the facts and 

. circumsta nces regarding Mr. Baldasaro's apparently being 

terminated from his place of employment in the state of 

Massachusetts based upon his coming to New York State for the 

, purposes of testifying before the Grand Jury, pursuant to Grand 

■ Jury subpoena. A copy of the letter sent to Ms. McWhinney and 

affiant's notes are affixed to this answer and identified as 
■Exhibit c. 
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XIIIt motion for police REPORTS and arrest reports, 
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ji 77 * People oppose the motion upon the grounds that the 
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police arrest reports and copies of any and all police 
Ijinvestigation reports relative to the investigation of this case, 

i 

11 as not discoverable property within the meaning of CPL §240.10(3) 
and §240.20(1)(c), the People's intent has always been to make 
available to Mr. Walsh, the documents he seeks. There has never 
| been a refusal to provide these documents with Mr. Walsh being 
jprovided with four (4) portable file boxes containing the 
|documents he seeks. The volume of documents provided to Mr. 
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] 78. People will again make available to Mr. Walsh, at 

1 

the Oswego County Sheriffs Department, the report he maintains 
he has never received. 
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XIV. MOTION FOR LIST OF PERSONS INTERVIEWED BY LAW 
ENFORCEMENT PERSONNEL. 

79. Defense counsel seeks Court ordered discovery 
relative to lists of names, addresses, dates of birth of all 
persons who have been interviewed by law enforcement personnel. 
People submit that there is absolutely no case law support for 
the property defense counsel demands. Nevertheless, the People 

' have made available to Mr. Walsh this property. The People will 
again make available to Mr. Walsh this property so that he may 
conduct his own inspection, review and possible photocopying. 

S 

h 

j XV. MOTION FOR COURT ORDERED DISCOVER Y. CPL §240.40. 

80. Defense counsel seeks an order from this Court 

j! 

[! directing that he be allowed to examine and/or copy any personal 
■property and any tapes or other electronic recordings which the 
'prosecution may have in its file, but at this time does not 

intend to produce at trial. 

81. CPL §240.40(1}(a) authorizes the Court to order 
!;discovery as to any material not disclosed upon a demand pursuant 
:!to CPL S24Q.20, if it finds the prosecutor's refusal to disclose 

i 1 

;isuch material is not justified. 

j * 

jj Q2. This aspect of defense counsel's motion is wholly 

;!baseless and without any support whatsoever. There has never 
iL een a refusal by the District Attorney's Office to provide to 
' defense counsel and make available for his inspection, 

J.40 
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I . 

I J 
I 

i , 

i i 

^.photocopying and review, the property he now demands a Court 

[.order regarding. 

' 1 
i ! 

; [ 83, On three if not four separate occasions, November 

.22, 1994, December 7, 1994 and two other occasions, Mr. Walsh has 
i.physically coma to the District Attorney's Office. On three 
|occasions, this affiant personally met with Mr. Walsh and advised 

! j 

J | him that should he wish to listen to and/or review and/or inspect 
!jand/or request copies of any and all tapes, electronic recordings 
jjOr personal property, that he may do so. That Mr. Walsh has 

: j 

j never listened to any audio tapes that have been made available 
to him on at least three if not four separate occasions. That 
Mr. Walsh has never viewed any video tapes that have been made 
available to him on three if not four occasions. That Mr. Walsh 
has never asked to inspect any tangible personal property. 

; 

j 84 * Defense counsel now asks this Court for an order 

directing he be allowed to inspect certain items that have been 
made available to him on at least three if not four prior 
occasions and that he has never seen fit to review. 

85. This portion of defense counsel's motion is 
absolutely capricious. People request that the Court ask defense 
counsel about this aspect of his. motion as to whether those items 
he maintains have been refused have been provided to him and 
whether or not he inspected them. People submit that most of 

L * 

jdefense counsel's motion seeking Court ordered discovery is 
baseless and without support. 

14 1 ' 
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86 * The People will continue to make available to Mr. 


i i 

! i 

i' 

r 

li 

I 

i F 

! Walsh the items set forth in paragraph 69. 

| j 

p * 

\ 

i 

XVI, MOTION FOR CONTINUED DISCOVERY * 

I 

,: 87. People are aware of their continuing and ongoing 

i ] 

■ obligation pursuant to CPL $240.60. That the People will comply 

Si 

.Iwith the requirements of that section. 

t 

j! 88. That the investigation into the kidnapping of Heidi 

jjAllen is continuing as an on-going investigation by the Oswego 

E | 

County Sheriff's Department. That leads continue to be developed 
and followed up on by that agency. That subsequent to the 
property previously disclosed to defense counsel in the form of 
the Oswego County Sheriff's Department criminal investigation 
report, additional documents have been generated as leads 
develop. This information is presently available for Mr. Walsh's 
review. The People would request Mr. Walsh to come to our office 
for the purposes of his inspection, photocopying and/or review 
of those documents. 

89* Further, as new leads develop, should the People 
deem that the disclosure of certain forms of discoverable 

! 

property may impede or thwart the ongoing criminal investigation 
j of this action, the information will be disclosed to the Court 
pursuant to CPL $240.50, and the People will seek a protective 

I; 

j! order. 

. I 
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;22, 1994, December 7, 1994 and two other occasions, Mr. Walsh has 
;;physically come to the District Attorney's Office. on three 

joccasions, this affiant personally met with Mr. Walsh and advised 

' | 

|’him that should he wish to listen to and/or review and/or inspect 
!|and/or request copies of any and all tapes, electronic recordings 
jjor personal property, that he may do so. That Mr. Walsh has 

J r 

never listened to any audio tapes, that have been made available 

i 

to him on at least three if not four separate occasions. That 
Mr. Walsh has never viewed any video tapes that have been made 
available to him on three if not four occasions. That Mr. Walsh 
has never asked to inspect any tangible personal property. 

I 84, Defense counsel now asks this Court for an order 

directing he be allowed to inspect certain items that have been 
made available to him on at least three if not four prior 
occasions and that he has never seen fit to review. 

85. This portion of defense counsel's motion is 
absolutely capricious. People request that the Court ask defense 
counsel about this aspect of his. motion as to whether those items 
he maintains have been refused have been provided to him and 
whether or not he inspected them. People submit that most of 

i defense counsel's motion seeking Court ordered discovery is 
baseless and without support. 
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86 . The People will continue to make available to Mr. 

(Walsh the items set forth in paragraph 69. 
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I j 
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I 

XVI, MOT I OK FOR CONTINUED DISCOVERY. 

87. People are aware of their continuing and ongoing 

! obligation pursuant to CPL $240.60. That the People will comply 

1 . 

|!with the requirements of that section, 

i ■; 

i' 88. That the investigation into the kidnapping of Heidi 

I 

11Allen is continuing as an on-going investigation by the Oswego 

I i 

County Sheriff's Department. That leads continue to be developed 
!and followed up on by that agency. That subsequent to the 
property previously disclosed to defense counsel in the form of 
the Oswego County Sheriff's Department criminal investigation 
report, additional documents have been generated as leads 
develop. This information is presently available for Mr. Walsh's 
review. The People would request Mr. Walsh to come to our office 
for the purposes of his inspection, photocopying and/or review 

of those documents. 

89. Further, as new leads develop, should the People 
| deem that the disclosure of certain forms of discoverable 
property may impede or thwart the ongoing criminal investigation 
of this action, the information will be disclosed to the Court 
(pursuant to CPL $240.50, and the People will seek a protective 


XVII, PEOPLE OPPOSE MOTION FOR SEVERANCE. 

90. Pursuant to CPL Tffpft 4O'f^p^&efisfitfe ■ counsel seeks 

that defendant be tried separately from the co¬ 

defendant in Indictment 94-161, Gary J. Thibodeau, 

91, A motion for severance is directd to the sound 

P 

i discretion of the Court and upon good cause shown, may be 

b 

"granted.- -iS$o3■ *WTdefined in CPL §200.40(1) as including 
that a defendant will be unduly prejudiced by a joint trial. 

; Defense counsel argues that in a joint trial prejudice to his 
client will occur based upon an assertion that the co-defendant, 
■Gary Thibodeau, allegedly admitted to the abduction and murder 
[.of Heidi Allen and implicated in the 

j kidnapping. He then sets forth a list of persons that he 

11 

, maintains Gary Thibodeau made oral admissions to and that the 

T 

h 

J 

, substance of those admissions inculpate Gary Thibodeau and 

- i 

He does not, however, set forth any of the 

I I 

[specific oral admissions of Gary Thibodeau that he asserts would 

I 

be inculpatory to • He names the persons he 

t 

believes would offer such testimony, but completely fails to 
[provide to the Court the specific substance of their potential 

I h 

!testimony. He then requests the Court to take a leap of faith 

n 

pthat because he asserts it to be so that the Court should accept 

j! 

:ihis conclusion that the named persons will testify and/or offer 
inculpatory testimony against his client. Further, 
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that admitting such oral admissions against Gary Thibodeau would 
^ n 1 n fright of confrontation. 

92. In defense counsel Vs moving papers, he does not set 
forth any statement of fact that Gary Thibodeau would not testify 
as a defense witness. He asserts that the oral admissions of 
Gary Thibodeau are inculpatory as to Gary Thibodeau and in part 

potentially inculpatory as to 

93. People oppose the motion for severance on several 


grounds. 

94 , m People v. Bornholdt , 33 NY2d 75, 87 (1973), the 
j' court of Appeals stated that a motion for separate trial is 
! directed,to the sound discretion of the trial court, subject to 
preview only for an abuse thereof and that where proof against the 
'defendant is supplied by the same evidence, only the most cogent 
reasons warrant a severance. Further, in People v. Mahboubl an, 

■ 74 NY2d 174, 183 (1989), the Court again>j 3 tated P roof 

| i 

;|against the defendant is supplied by the same evidence, only the 
! I most cogent reasons variant* AciggftpMce and that 'while that is 
iparticularly true where the defendants are charged with acting 
;!in concert, in all cases a strong public policy favor joinder, 
‘Sbecause it expedites the judicial process, reduces court 

| i 

i! congestion, and avoids the necessity of recalling witnesses. 

95. First, People oppose the motion for the separate 
trial on the grounds that a single trial of both defendants would 
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expedite the judicial process because the proof against both 

1- 

defendants is supplied, in the main, by the same evidence. 

Should two trials be required, in the main, the same witnesses 
- * 

would be required to testify at both. Further, the procedural 
history of this Indictment reflects the difficulty in obtaining 
.one trial judge for this Indictment, let alone the possible 
I'necessity of a second an additional trial. 

; Oswego County Court Judge James McCarthy has disqualified himself 
. from this proceeding. Oswego County Court Judge John W. Brandt 

i 

to Onondaga County. The People's direct proof 

1 1 

s st one trial would include potentially calling fifteen to twenty 

P 

iiwitnesses and could last three to four weeks. All of these 

; i 
l 

!factors mitigate against a separate trial. People submit that 
jj direction of the Court of Appeals in the Mahboublan case supports 

* l 

j one trial in this proceeding, 

I H 

96. Further, in People v. Ricardo . 73 NY2d 228, 234 

! i 

| (1989), the Court identified the alternatives available to a 

trial judge when the basis for a motion to sever is a "Bruton" 
l - 

jassert 1-otfr ^. Unites States , 391 U.S. 123 (1968). 

i 

jThe court set forth that when a trial court is presented with a 
j Bruton problem, because of inculpatory out of court statements 

Ii 

I by one or both co-defendants, it has the option of (1) deleting 

[references to the co-defendant in the statement, (2) seeking the 

j 

|jconsent of the People to a joint trial without the evidence, or 
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(3) ordering separate trials. The People would not consent to 
a joint trial of the two co-defendants without the evidence of 
inculpatory oral admissions of co-defendant Gary Thibodeau. The 
People would, however, consent to a joint trial and agree to 
deleting references in the People's direct testimony regarding 
oral statements by defendant Gary Thibodeau that are inculpatory 

as to defendant 

97. It is important to note that Attorney Walsh is not 
asserting that his client's defense is antagonistic to the 
defense of Gary Thibodeau. Defendant has 

maintained in the written statements he voluntarily gave to 
I police that he was physically present at the D&W Convenience 
.Store on April 3, 1994, went into the store, saw a female in the 

'store, and left. He denies any involvement in the restrain or 

1 

■ abduction of Heidi Allen. Co-defendant Gary Thibodeau maintains 
as a defense that he was not at the store on April 3, 1994, and 
did not participate in any fashion or manner in the restraint or 
reduction of Heidi Allen. Neither of these proffered defenses 
are antagonistic in any respect. e^^^m^Tl^^fcadmits he was 
there but says he didn't do it. Gary Thibodeau states that he 
wasn't there and that he didn't do it. The oral admissions the 
People would seek to introduce against Gary Thibodeau principally 
j would take the form of statements made in the presence of two 
’witnesses, Robert Baldasaro and James McDonald. The People would 
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1 ■ 

I: 

i ’ 

[ 

I 

i agree to a ruling by the Court, that on People’s direct 

+ 

examination of these witnesses, that they could not testify as 
to any oral statement made by Gary Thibodeau that implicates 
defendant Richard Thibodeau as participating in the restraint or 
abduction of Heidi Allen. That this evidentiary ruling by the 
:■ Court could easily be put in place as it relates to the testimony 
| : of these People's direct witnesses. 

i 

|= 99* The People submit that this "deletion option" would 

i 

i ; _ 

I'protect defendant right to confrontation as 

! ! 

L 

jthere would be no inculpatory People's direct evidence based upon 

| 

defendant Gary Thibodeau's oral admissions. That given the 
strong public policy consideration for single trials, considering 

that the People's proof in this case would be principally the 

■ 

hsame against both defendants and in consideration of the 

j 

I difficulty in obtaining a presiding judge for one trial, let 

i 

alone two trials, and considering the magnitude of the evidence 
in this case and the great burden it would place upon the Court 
to have two separate trials, that the deletion option set forth 

j by the Court of Appeals in the Ricardo case is a reasonable 

! 

position for the court to assume and within the Court's 
discretion. 

j! 

j 99. Additionally, People submit that defense counsel has 

I 

|:made no assertion that co-defendant GAry Thibodeau would not 

1 

testify at trial. The basis for his motion to sever is that he 
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could not confront his accuser. Because there is not basis 
before the Court to establish that Gary Thibodeau would not 
testify, this motion is fatally defective and should be summarily 

denied. 

h 

XVIII. PEOPLE OPPOSE HOTIOW FOR SANCTIONS. 

100. Pursuant to CPL §240.70(1), defense counsel moves 
for sanctions. Set forth in paragraph 81 through 84, is an 
alleged ground for the sanction taking the form of a refusal by 
the People to comp®^ ^wifch- the' *r6spra.rements of CPL §240.20. 
Defense counsel's assertion is that there has been a refusal to 

[ 

\provide discoverable property. 

| j 

101. People oppose the motion upon the grounds that it 
| is completely baseless. There has not been a refusal to provide 
''the property demanded. In fact, Mr. Walsh has physically been 
■ |to the District Attorney's Office on three if not four occasions 
liand has reviewed the Oswego County Sheriff's Department 
!;investigation report in this matter. To assist Mr. Walsh, the 

iPeople made copies of the documents he sought. Although the 
■people most certainly could have merely provided to Mr. Walsh 
i|photocopying equipment so he could make his own photocopies, to 

'■assist him in reviewing the great volume of documents contained 

| | 

j[ in the report, a copy was provided to him. 

i [ 

! ! 102. The People have never argued in opposition to 

defense counsel’s demand as being over broad and not statutorily 
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authorized within the meaning of CPL §240.20. Clearly, the 
People would have a basis in law to argue that the disclosure of 
the entire Oswego County Sheriff's Department investigation 
report, interviews of witnesses'the People do not intend to call 
at time of trial, statements from witnesses the People do not 
intend to call at time of trial, does not fall within the 
statutory definition of discoverable property at CPL §240.10(3) 
and §240.10(1)(c). CPL §240.20(1)(c) requires the People to 
disclose any written report or document or portion thereof 
concerning a physical or mental examination or scientific test 
: or experiment relating to the criminal action or proceeding. The 

i! 

I People could have argued that disclosing a copy of the entire 
Oswego County Sheriff's Department investigation report does not 

| fall within this statutory definition. Nevertheless, the People 

b 

; have made this information available to Mr. Walsh. Further, the 

P 

j; 

jjPeople could have argued that- the disclosure of names of all 

j persons interviewed, any oral and/or written statements from 

_■ 

I those persons, dates of birth, whether or not People intend to 

I 

I 

[call them at time of trial, does not. fall within the statutory 
idefinition of discoverable property. In an attempt to make 

I! 

, |available and provide to defense counsel property necessary to 

ii 

!'enable him to prepare a defense, the People have provided to him 

that which he may not have been statutorily authorized to 
I 

i receive. 
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103. People oppose sanctions upon the grounds that there 
has never been a refusal to comply with the statutory discovery 

demand served upon the People. 

104. This is further evidenced in defense counsel's 
assertion in paragraph 93, that he has never had the opportunity 
to inspect cassette tapes from the People. In fact, Mr. Walsh 
has had an opportunity on three if not four occasions to listen 
to these tapes and has never once chosen to do so. Defense 
counsel alone makes the determination as to whether or not he is 
going to review these items of.property and for whatever the 
reason, concluded not to do so. For defense counsel to now argue 
for sanctions, is baseless. 

j 

I 

| 

XIX. MOTION TO SUPPRESS EVIDENCE. 

105. Pursuant to CPL 5710.20(2), defense counsel moves 

I 

I 

to suppress the introduction on People T s direct evidence of a 
carpet obtained by consent from Theresa Crawford on June 22, 

; 1994 , by Oswego County Sheriff's Department Deputy William 
iCromie. The People do not intend to seek to introduce the carpet 
tat time of trial. 

I 

106. On June 22, 1994, Deputy Cromie went to the 

residence of Theresa Crawford in the Town of New Haven. He 
specifically discussed with her a carpet that had purportedly 
been removed from a vehicle. He asked of Ms. Crawford if he 
could take the carpet and she agreed. 
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107. Nevertheless, the People will not seeking admission 
of the carpet into evidence. 


XX. OTHER FURTHER MOTIONS. 

108. Pursuant to the requirement of CPL §255.20(3), 

. People do not oppose further motions. To the extent defense 
counsel could, with due diligence, have asserted in his moving 
papers any issue he believes relevant and appropriate to the 


r 

: defense of the proceeding, the People would request the Court to 

i 

require the defense counsel to satisfy the good cause requirement 
ifor additional motions. 


nDate: 

1 ikhr 
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COUNTY COURT 
COUNTY OF OSWEGO 


S TATE OF NEW YORK 


PEOPLE OF THE STATE OF NEW YORK, 


Plaintiff, 


-vs- 


* DEMAND TO PRODUCE 

* Indictment 94-161 


Defendant. 


TO: OSWEGO COUNTY DISTRICT ATTORNEYS OFFICE 

SIRS: 

Counsel respectfully demands discovery and inspection, and if 
applicable copying o P r testing, the following information and items 

pursuant to CFL §240.20t 

,, Anv written, recorded or oral statement of the defendant 

^rvinfengaged 11 £ thl Taw'Vn: f^emeSf«>“ v^g 

acting under his direction or in cooperation with him, 

b , Anv transcript of testimony relating to the criminal 

defendant^ “^bTtried ^cfnUy" beflrl any grand 

Jury; 

e) Any written report or .document, or portion th e 8 s r ®°J' 

concerning a physical or mental■ 8X ^£“* 10 " p rocee ding which was made 
experiment, relating to the criminal ’engaged in law 

by, or at the request or direction of a P whom the prosecutor 

intends”t? ealVV^a witness* 1 at* trial, L wSlch the people intend to 
introduce at trial. 

d) Any Photograph or “^r^y n / U br i o t fe^ft 1 rngared1n 
or proceeding which was made ^ was made by a person whom the 

^£e e = n u i t°c r r C Tht n e t ndr t t i c Vl c t a y ii af or Shich the people 

intend to introduce at trial, 

e, Any photograph, photocopy or^other^reproduction^madeoby^or 

at- the direction of a police of fi / P ac^ ^ provisions of section 

property prior to its re ^ ti e of Aether the people intend to 

introduce ^ at^trial^th^property or the photograph, photocopy or other 

reproduction. 

£) Any other property obtained from the defendant, or a co- 







defendant to be tried jointly; 

g} Any tapes or other electronic recordings which t] 
prosecutor intends to introduce at trial, Irrespective of whether sue 
recording was made during the course of the criminal transaction; 

h} Anything required to be disclosed, prior to trial, to t* 
defendant by the prosecutor, pursuant to the constitution of this stat 
or of the United States. 

i) The approximate date, time and place of the of fens 
charged and of defendant's arrest. 

j) In any prosecution under penal law section 156.05 c 
156.10, the time, place and. manner of notice given pursuant t 
subdivision six of section 156.00 of such law. 

k) In any prosecution commenced in a manner set forth in thi 
subdivision alleging a violation, of the vehicle and traffic law i 
addition to any material required to be disclosed pursuant to thi 
article, any other provision of law, or the constitution of this stat 
or of the United States, any written report or document, or portio 
thereof, concerning a physical' examination, a scientific test o 
experiment, including the most recent record of inspection, o. 
calibration or repair of machines■or instruments utilized to perforj 
such scientific tests or experiments and the certification certificate 

■ if any, held by the operator of the machine or instrument, which test: 
or examinations were made by or at the request or direction of a public 
servant engaged in law enforcement activity or which was made by i 
person whom the prosecutor intends to call as a witness at trial, oj 
which the people intend to introduce at trial. 

l) A description of defendant's conduct underlying the charge 
and whether the People intend to prove defendant acted as principal, 
accomplice or both, pursuant to CPL §200.95. 

DEMAND is further made that any refusal to supply any of the 
demanded material to be made in writing setting forth the grounds foi 
such refusal and that a copy of such writing be servfed upon the 
undersigned and filed with the Court within ten (10) days from receipt 
by you of this Demand. 

DATED: October 12 / 199$' YOURS, ETC., 

WILLIAM D. WALSH, ESQ. 

Attorney for Plaintiff 
Office & P.O. Address 
103 East Water Street 
Syracuse, New York 13202 

TO: DONALD DODD, ESQ. 

OSWEGO COUNTY DISTRICT ATTORNEY'S OFFICE 
OSWEGO COUNTY COURT HOUSE 
OSWEGO, NEW YORK 
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VOLUNTARY AFFIDAVIT 


STATE OF NEW YORK 
COUNTY OF ONONDAGA 


sworn, state that I am 
ojIcnJtxT I reside at 


years of age with a date of birth of 


I am voluntarily giving this affidavit to Of An 
from the Onondaga County Sheriff's Department* 


statement on ql !pi 
this at O- C- J .'b * - 1 


I am giving this 
_* I am giving 




,i i r .,, i if iu . r- i — m nr 

I have read this page^sj ainuaviL »**** — -- — -,-■■ 

to the best of my knowledge and recollection* I know the meaning of 
perjury, It is the telling of a/lie while under oath and I know that 

r J r * i._ t /_s 1 * t o 1 mi cnflrflsanoF 


false statements made he 
pursuant to section^10^ 
*j t-r+j$ss ! As /J'/A, JT 

Witness: _ 

Subscribed to before me 

this 3 . day of Zf7i*>c . _ 


ein /are punishable as a class A misdemeanor 

/ A . A */_ ^ - . k . _ ■__ - J* it __ ul. 


^i^La^aC the 


•ate of New York * 


19 ±!l 


Commissioner of Deeds 
City of Syracuse 
Commission expires: 


1 &, 













/ 


I have read this 
to the best of 
perjury. It is the telling 
false statements made her 
pursuant toySectijm 210 
WiWwj J 

Witness: 

Subscribed 

thisV 3* 


page(s) affidavit and swear that it is the truth 
my knowledge and recollection. I know the meaning of 


to before 
day of jfuxJc 



/ 


Commissioner of Deed ji 
City of Syracuse 
Commission expires; 


/ 
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hile under oath and 
nishable as a class A 
al Law^of the State of 

‘" m tit. 


1 know that 
misdemeanor 
Mew York* 


of 


isn 
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CRIMINAL PROCEDURE LAW 



CFL-S 


subdivision seventeen: fb) includes the filing of all further tccusarory mqiuu eao 
directly doived from the initial one, and all proceedings, orders and motions conducted 
or made by a criminal court in the course of disposing of any such accusatory 
instrument, or which, regardless of the court in which they occurred oc we 
could propaly be considered as a pan of the record of the ease by an appellate coon 
upon an appeal frexn a judgment of conviction: and (c) term mates with the imposition 
of sentence or some ocher tint! disposition in a criminal coot of the last y 

instrument filed in the case, 

!7. “Commencement of criminal action. * A criminal action is commenced by the 
filing of an accusatory instrument against a defendant in a criminal court, and, if more 
than one accusatory instrument is filed in the course of the action, it commences when 
the first of such ^rumens is filed, 

18. “Criminal proceeding" means any proceeding which (a) constitutes a part of a 
criminal acoon or (b) occurs in a criminal coun and is related id a prospective, pending 
or completed criminal action, either of this state or of any ocher jurisdiction* or involves 
a criminal investigation. 

19. "Criminal coun 1 * m&mi any coun defined as such by section KUO. 

20. “Superior court" means any coun defined as such by subdivision two of section 

10 . 10 . 


21, “Local criminal court” means any court defined as such by subdivision three 
of section 10.10. 


22. “Intermediate appellate court" means any court possessing appellate jurisdiction* 
other than the court of appeals, 

23. “Judge" means any judicial officer who is a member of or constitutes t com 
whether referred to in another provision of law as a justice xby any ocher tide. 

24. Trial jurisdiction." A criminal court has "trial jurisdiction" of an offense when 
an indictment or an information charging such offense may properly be filod with such 
court, and when such coun has authority to accept a plea to. try or otherwise finally 
dispose of such accusatory msrumenL 


25. “Preliminary jurisdicnort," A criminal coun ^ a T “pref jj n i ^^ y jurisdiction" of a 
offense when, regardless of whether it has trial jurisdiction thereof a criminal action 
for such offense may be commenced therein, and when such conn may conduct 
proceedings with respect thereto which Lead or may lead to prosecution and Tina! 
disposition of the action in a court having trial jurisdiction thereof, ■ ^ ™ — 

26. "Appearance ticker" means a written notice issued by a public servant, more fully 
defined in section 150.10, requiring a person to appear before a local criminal court 
In connection with an accusatory instrument to be filed a g?rrm him ttercin. 

27. "Summons" means a process of a local criminal coun or superior court more 
firily defined in section 130.10. requiring a defendant to appear before such conn for 
dte purpose of arraignment upon an accusatory instrument, filed therewith by which 
a criminal action against him has been commenced, 

“Warrant of arrest" means a process of a local criminal court more fully defined 
m “'uion 120.10, directing a police officer to arrest a defendant and to bring him before 
*^1* aiun for the purpose of arraignment upon an accusatory instrument filed 
1 Jhi virh by which a criminal action against him has been commenced. 


' 1 Superior coun warrani of arrest" means a process of a superior court directing 
4 . .. to anesi a defendam and to bnng him before such court for the purpose 






October 19, 1994 


Melissa McWhinney, Esq, 

Civil Liberties Union of Massachusetts 
99 Schauncey Street 
Boston, MA 02111 

Re: Robert Baldasaro 
Dear Ms, McWhinney: 

This letter is in response to your telephone call to this 
office regarding employment security if a person is subpoenaed to 
testify at Grand Jury, 

Enclosed please find a copy of New York State Penal Law 
S215.14 and Criminal Procedure Law §1.20(16). 

If you have any other questions or requests, please do not 
hesitate to contact this office. 


Very truly yours. 


ADELAIDE REITZ 
Secretary 

Enc. 
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PENAL LAW 


§ 215.15 



5 215.13. Tampering with a witness in the first degree. 

A person is guilty of tampering with a witness in the first degree when: 

1. He intentionally causes senous physical injury to a person for the purpose of 
obstructing, delaying, preventing or impeding the giving of testimony m > ensured 
proceeding by such person or another person or for the purpose of compelling such 

person or another person to swear falsely; or 

2. He intentionally causes serious physical injury to a person on account of such 
person or another person having testified in a criminal proceed!) j. 

Tampering with a witness in the fust degree is a class B felony. 

Added by L 1982. Ch. 66*. 

5 215.14. Employer unlawfully penalizing witness. 

Any person who is the victim of a enme upon which an accusatory instrument is 

bued or is satipoe a^ to anend a criminal action as a wir-« rr ,T *" f ,0 *™ de “ 
hundred ten oi tile aunmaJ procedure taw and who notifies tns employer of has nura 
to appear as a witness prior to the day of his anendance. shall not on account of 
tbsence from employment by reason of such witness service be subject a disdar^ 
or penalty except as hereinafter provided. Upon request of the employer, the party who 
sought the testimony shall provide verification of the employee s service “ * 

An employer may, however, withhold wages of any such 
criminal action as a witness during die period of such anendance. The subjecaon of 
m employee a discharge or penalty on account of his absence from em ployment b y 
,ason of his required attendance as a witness at a criminal action shall commute a 

riiu b misdemeanor 

Added by L 19B1 Ch. S23: Amended by L 1983. Ch. 101: L. 1983. Q. 187. 

§ 215.15. Inli T" if<arin S * or ^ritness in tl* e degree. 

A person is guilty of intimidating a victim or witness b the third **“**«■ 
knowing that another person possesses information relating to 
jnd oduar than in the course of that ohsunal transaction or unmediaa flight tiwefrom. 

Wrongfully compels or aoemps a compel such oiber person a rrtnm fan 
communicating such information a any court grand jury, prosecutor, 
or peace offte by means of instilling in him a fear that the actor will cause physical 

injur/ to such other person or mother person; or 
1 Intentionally damages the property of such other person or ™ ±a *™** 
purpose of compelling such other person or another person a refrain b vne wnun 
Eg. or on account of such other person or another person having eonwwd. 
information relating to that criminal transaction to any court grand jury, prosecutor. 

police officer or peace offica. 

Intimidating a victim or witness in die third degree is a class E felony. 

Added by L 1983. Ch. 667. 
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CRIMINAL PROCEDURE LAW 


5 L20 


part one—GENERAL provisions 


TITLE 


^—SHORT TITLE, APPLICABILITY 
AND DEFINITIONS 


ARTICLE 


1—SHORT TITLE, APPLICABILITY 
AND DEFINITIONS 


5 LOO 
| UO 

{ L20 


Applicability of chapter to action# and matter occurring before and 
after effective date. 

Definitions of term* of general nae in tin# chapter. 



ibe criminal procedure taw. and may be died as 




| LOO. Short title. 

This chapter shall be known as 
“CPI." ■ j;. 

S UO. Applicability of chapter to actiona^d nutter 
before and after effec&T* dale* i.- 

1 The provisions of this ctotcr apply;todusivel) so* ^t* . 

(a] All criminal araons and proceedings52* « ««hinB 
thereof and all' appeals and other post-judgment procwdmgJ warm* 

> »*— v*«»“* !gK °". &JLZZLmt*. *. 

provision* in any particular case would wtbe fc»bfcj»w«» 

provisions of the code of criminal procedure* apply thereto.^ _^ 

^Tprovisions of this chapter do not impair or render proceedmp 

« procedural matters which occurred prior to the effecnye 

‘Rgp ci J cd - x._ v _ 

I UO. Definitions of terms of general use in this chapter. 
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CRIMINAL PROCEDURE LAW 


5 UO 


md recrea-on law and die navigation law, and which may serve both to commence 
a criminal action for such offense and as a basis for prosecunon thereof. 

(d) “Simplified environmental conservation information'* means a written accusation 
by a police officer, or ocher public servant authorized by Law to issue same, filed with 
a local criminal court, which being in a brief or simplified form prescribed by the 
commissioner of environmental conservation, charges a person with one or more 
offenses, other than a felony, for which a uniform simplified environmental conserva¬ 
tion simplified® ^formation may be issued pursuant to the enviroraneiual consent anon 
law, and which may serve both to commence a criminal action for such offense and 
m a basis for prosecution thereof. 

6. “Prosecutor's information* means a written accusation by a district attorney, more 
fully defined and described in article one hundred filed with a local criminal court, 
which charges one or more defendants with the commission of one or more offenses, 
none of which is a felony, and which serves as a basis for prosecution thereof. 

7. “Misdemeanor complaint** means a verified written accusation by a person, more 
fully defined and described in article one hundred, filed with a local criminal court, 
which charges one or more defendants with the commission of one or more offenses, 
ai least one of which is a misdemeanor and none of which is a felony, and which serves 
to commence a criminal action but which may not. except upon the defendant's 
consent, serve as a basis for prosecution of tbe offenses charged therein. 

8. "Felony complaint" means a verified wri tten accusation by a person* more fully 
defined and described in article one hundred, fikd with a local criminal court, which 
charges one or more defendants with the commission of one or more felonies md which 
serves to commence a criminal action but not as a basis for prosecution thoeof. 

9. “Arraignment" means die occasion upon which a defendant against whom an 

accusatory instrument has been filed appears before the court in which the criminal 
action is porting for the purpose of having such com acquire and exercise control 
over his penon with respect to such a ccu satory instrument and of setting the course 
of further proceedings in the action,‘ : " 

10l “Plea." in addition to its ordinary meaning as prescribed in sections 220.10 and 
34020. meam, whm appropriate, the occasion upon which a defendant emss such 
a plea so an accusatory instrument, 

1L “Trial." A jury trial commences with the selection of the jury and incl u des ail 
further proceedings through the rendition of a verdict. A non-jury trial commences with 
the first opening address, if there be any, and. if not. when tbe first witness is sworn, 
mi includes all further proceedings through the rendition of a verdict 

11 “Verdict" means the announcement by a jury injbe case of a jury trial, or by 
the coun in the case of a non-jury trial, of its decision upon the defendant's guilt or 
pm™™; of the charges submitted to or considered by it v 

11 “Coovicaon" means the entry of a plea of gnilry to, or a venta of guilty upon, 
an accusatory instrument other than a felony complaint, or to one or more counts of 
such ksmzment. ' ~' 

14. “Sentence* means the imposition and entry of sentence upon a conviction. 

15. "Ju dgm ent." A judgment is comprised of a conviction and the sal ience imposed 
thereon and is completed by imposition and entry of tbe sen react. 

16. “Criminal action.* A criminal action (a) commences with the filing of an 
iccE&nory instrument against a defendant in t criminal court as specified in 
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People's Discovery response, CPL 240.44, 
dated April 15, 1995, pages 163A-163B 


April 15, 1995 


Joseph Fahey, Esq. 

1010 State Tower Bldg. 

Syracuse, NY 13202 

Re: People vs. Gary J. Thibodeau 

IND 94-161 


Dear Mr. Fahey: 

Pursuant to CPL S240.44, in anticipation of th ® ® l f het * ule '* 
Huntley Hearing before Judge Clary on April 18, 1 * 

enclosing with this letter, copies of the P r *°5 n : 

potential People's witnesses either before a Grand Jury or a 

Preliminary Hearing as follows: 

1. Preliminary Hearing testimony of InveStigatorRalph 
Scruton, on June 1, 1994, in the matter of People vs. Richard 

Thibodeau - 


2 Grand Jury testimony of Deputy Richard Curtis, 
Investigator Ralph Scruton, Investigator Robert Wheeler, Grand Jury 
presentment of evidence on July 18, 1994 in the matter ef Richard 

Thibodeau. 


3. preliminary Hearing testimony of James McDonald, 
Baldasaro and investigator Ralph Scruton, August 9, 1994, 
matter of People vs. Gary Thibodeau. 


Robert 
in the 


4 Grand Jury testimony of James McDonald, Robert Baldasaro, 
Investigator Ralph scruton, Deputy William Cromi . e ' I " v ?® ti ?|g? r 

of r /I 

copies of the notes taken by myself during the 
interviewing civilian 
McDonald. 


taken 
witnesses 


Robert Baldasaro 


course of 
and James 
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Joseph Fahey, Esq, 

Re: People vs. Gary Thibodeau 
April 15, 1995 - Page 2, 



Mau ^itionally, I am providing with this letter a copy of the 
New York state Division of Criminal Justice Services/National Crime 
information Center, arrest and/or conviction record^r&lative^ to 

Rain* E ’ McI J ona * d and Robert E, Baldasaro. This information on Mr. 
U™ 1 also deludes an arrest and/or conviction report for the 
State of Florida. This information relative to James E. McDonald 

Massachusetts arreSt and/or conviction record for the State of 

* n e ^/ ort t0 available to you all possible evidence or 

information that may assist you in preparing your defense, I am 
enclosing with this correspondence copies of New York State 
Division of criminal Justice Services criminal history arrest 
and/or conviction records for individuals that we potentially may 
call as People's witnesses. Even though the People are not 
required, pursuant to CPL $240.45(1), to generate a "RAP" sheet, we 
providing these to you. This information sets forth any record 
of judgement of conviction of potential witnesses. You are being 
provided New York State, DCJS criminal history arrest and/or 
conviction records for the following persons: 

(1) Brett J, Law, (2) Harold L. Wiltsie, {3) Christopher L. 
Bivens, (4) Kristine Duell, (5) John Swenszkowski, (6) David 0, 
Stinson, (7) Nancy Fabian, {8) Donald Neville, (9) Susan L. Cowen, 
10) William H, cowen, (11) Mary E. Duell, (12) Susan K. Allen, 
(13) Kenneth W, Allen, (14) Teresa Crawford, (15) Jennifer L. 

Delong, (16) George W. ingersoll, (17) Leo Fabian, (18) John L. 
Corey. 

I thank you very much for your attention to this matter. 

Very truly yours. 


DONALD H. DODD, Chief 
Assistant District Attorney 


DHD:ar 
Enc, 

cc: Honorable Lee Clary 
William Walsh, Esq, 


tfcae. 



Defendant’s Notice of Motion, Attorney’s Affirmation, and 
corresponding Memorandum of Law dated May 2, 1995 
pages 164-208 

STATE OF NEW YORK 

COUNTY OF OSWEGO COUNTY COURT 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, 

-v- 


NOTICE OF MOTION 
Indictment #94-161 



and GARY 


J. 


THIBODEAU, 


MOTION MADE BY: 
MOTION RETURNABLE 


SUPPORTING PAPERS 


RELIEF DEMANDED 


Defendants. 


: Defendant, Gary J. Thibodeau. 

f 

* 

Oswego County Court House, 
Oswego, New York, 13126. 

; The Affirmation of Joseph E. 
Fahey, Esq., the annexed 
Memorandum of Law, and upon all 
prior proceedings, pleadings 
and papers had herein; 

: An Order pursuant to $210.an m fh) 
of the Criminal Procedure Law 
dismissing the Indictment; 

: An Order pursuant to $750.oo 
of the Judiciary Law adjudging 
Robert Wheeler to be in contempt 
of court; 


: An Order pursuant to 5701.on 
of the Countv Law appointing a 
special prosecutor to conduct 
the proceedings in the within 
action, and 


1U 


1 


i 




DATED: May 1, 1995. 


TO: 


For such other and further relief 
as the Court may deem just, 
equitable and proper. 


Vours, etc., 

Attorneys for Derifff&hi; “»*“ *-**** 

Gary j. Thibodeau. 

Fahey ' Esq., of Counsel 
loio state Tower Building 

Syracuse, NY 13202 

Telephone: (315) 474-46*8 


OSWEGO COUNTY DISTRICT ATTORNEY'S OFFICE 
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STATE OF NEW YORK 

COUNTY OF OSWEGO COUNTY COURT 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, 


-V- 


ATTORNEY 1 S AFFIRMATION 
Indictment #94-161 


and GARY J. THIBODEAU, 
Defendants. 


STATE OF NEW YORK ) 

COUNTY OF ONONDAGA ) ss: 

CITY OF SYRACUSE ) 

JOSEPH E. FAHEY, affirms and states: 

1) That I am an attorney duly admitted to practice law in the 
State of New York and am a partner in the law firm of Wiles & 
Fahey, having offices at 1010 State Tower Building, Syracuse, New 

York, 13202, attorneys for the Defendant, Gary J. Thibodeau, 
herein. 

2) That on or about the 24th day of October, 1994, the 
Defendant, Gary J. Thibodeau, was arraigned in this Court on all 
charges contained herein. 

3} That your affirmant makes this Affirmation in support of 
the Defendant's Motion for the relief hereinafter set forth. 

rv j/f 1 

_ /TAX 

JOSEPH FAHEY J 

Sworn to before me this^o/^^vj 
day of May, 1995. ^ 1 


MEG MOLLER MARTIN 
Notary Public in the State cf New Ytrt 
QucVHed in Or.ondasa County No. 47Gio43 
t,W Commission Enoirso Mcmb CO, j 
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AN ORDER PURSUANT TO 5210.20 fl! I 
0F THS CRIMINAL PRQ^jp^E I^ff 
DISMISSING THE INDICTMENT 
IN THE WITHIN ACTION. 


4) Pursuant to 


of the Crimi nal Procedure Law . 


y°ur affirmant moves this court for an Order dismissing the 
Indictment herein and each and every count thereof on the grounds 
that^ there exists a jurisdictional and legal impediment to the 
nviction of the Defendant for the offenses charged herein. 

5) That your affirmant verily believes that there is a 
jurisdictional and legal impediment to the conviction of the 
Defendant for the offenses charged herein upon the ground that the 
prosecution has improperly utilised a second grand jury to 
investigate the accused's alibi defense as is more fully discussed 
in the annexed Memorandum of Law and the exhibits attached thereto. 

6) That in the course of improperly utilizing a second grand 
jury to investigate the accused's ■ alibi defense previously 
described herein, the prosecution indicted Sharon Raposa, the 
Witness most critical to the accused's alibi defense, for Perjury 

the First Degree, and as a result has made Sharon Raposa 

unavailable to testify on behalf of the accused as is more fully 

discussed in the annexed Memorandum of Law and has thereby deprived 

the Defendant of his Constitutional right to present a defense to 

the indictment in the within action which violates his right to due 

process of law guaranteed by the Fourteenth Amendment to the 

Constitution of the United states. a fuller discussion of this 

issue is set forth in the annexed Memorandum of Law which is made 
a part hereof. 
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7) That by reason of this and other prosecutorial misconduct, 
more fully set forth in the annexed Memorandum of Law and 
exhibits, your affirmant further believes that the Oswego County 

Attorney s office, and in particular prosecutors Donald 
Dodd and Donald Todd, should be disqualified from further 
participation or involvement in prosecuting the within Indictment, 
and the Court should, at a minimum, appoint a special prosecutor 
with leave to re-present the charges contained in the Indictment to 
a new grand jury. The authority and reasons for appointing a 

speoial prosecutor are more fully set forth in the annexed 
Memorandum of Law and exhibits, 

WHEREFORE, your affirmant moves this Court for an Order 
pursuant to & ai0.2pfi) fh) . of the Criminal Procedure Law dismissing 
the Indictment herein, disqualifying the Oswego County District 
Attorney s Office from further involvement in the within 
proceedings and appointing a special prosecutor pursuant to 5701 .oo 
of the County Law and granting such special prosecutor leave to 
re-present the charges in the Indictment to a new grand jury. 


16 & 






INVESTlaAT^filfJ^S ADJUDGING 
OSWEGO COUNTY SH E R?f^ ™ EELEE 0F THE 

» CONIEMP? OF ?hiT“ T0 BE 
«) That pursuant to stsjuoo of the Judioi 
affirmant novas this Court for an o d 

Robert Wheeler of th n r ^ ad:iudging Inve stigator 

-—: ;r rr ™-—- - - 

*" ■ . . “ 

1995. hlS CoUrt on April 18 , 

IT r 7“ " *“■ •—— ... 

1 «.......... mu 

corrections in West Dmo 

Massachusetts, as the result of his arrest and t • 

Oswego county authorities in June MM . “ * 

10) That during the course of thi u 
Wheeler was called to testify on h h , ^ ^ 

11 , , pv m the Worcester House of Corrections. 

111 AS EXHIBIT H - which is annexed hereto and m n 

hereof, reveals, wheeler testified , , * Part 

■m falsely and evasively about h * 

knowledge concerning the date of the Defendants arrest in 0 
ounty on the Massachusetts warrants and oategorioaily de e I 

the accused, Gary Thibodeau, was a suspect in the d ■ 

Heidi Allen as th dlsa PP ear ance of 

Allan as charged in the Indictment at the time * 

arrested and extradite +. „ lmS he Was 

Xtradlt ed to Massachusetts. 




12) That as is more fully discussed in the annexed Memorandum 
of Law and exhibits attached thereto, this testimony was false, 
evasive and perjurious and foreclosed further inquiry by counsel in 
this Court into whether it was part of a strategy to confine the 
accused so that informants like Robert Baldasaro and James McDonald 
would have access to him. 

13) That by testifying evasively, falsely and perjuriously in 
this manner, the witness, Robert Wheeler, deprived this Court of 
material information on issues material to the consideration before 
this Court in the Huntlev Hearing and deprived the Court of an 
opportunity to make an informed decision on the issues presented to 
it during this hearing. 

WHEREFORE, your affirmant moves this Court for an Order 
pursuant to 5750,Q0 of the Judiciary Law adjudging Investigator 
Robert Wheeler to be in criminal contempt and imposing an 
appropriate sentence for this conduct. 
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AN ORDER PURSUANT TO 5701.00 
OF THE COUNTY LAW APPOINTING A 
SPECIAL PROSECUTOR TO INVESTIGATE THE 
PERJURY COMMITTED BY ROBERT WHEELER AND 
WITH LEAVE TO RE-PRESENT THE CHARGES 
IN THE WITHIN INDICTMENT TO A NEW GRAND JURY. 

14) That pursuant to 5701.00 of the Countv Law , your 
affirmant moves this Court for an Order disqualifying the Oswego 
County District Attorney's Office from further participation in the 
within proceedings and appointing a special prosecutor to 
investigate the perjury committed by Robert Wheeler as previously 
described herein and granting that special prosecutor leave to 
re-present the charges in the within Indictment to a new grand 


jury. 


1 


I 

i 


15) That as is more fully discussed in the annexed Memorandum 
of Law and exhibits attached thereto, the Oswego County District 
Attorney's Office and its prosecutors have engaged in a pattern of 
prosecutorial misconduct by utilizing a second grand jury to 
improperly investigate an alibi defense asserted in an indicted 
case; indicted a defense witness, Sharon Raposa, for the purpose of 
depriving the Defendant of his Constitutional right to present the 
defense of his choice of depriving him of due process guaranteed 
him by the Fourteenth Amendment to the Constitution of the United 
States; has systematically instructed witnesses in the case not to 
cooperate or furnish information to investigators for the 
Defendants; has failed to discharge its obligation to disclose 
Rosario material during prior proceedings as required by 5240.44 of 
the Criminal Procedure Law ? allowed a witness, Robert Wheeler to 
testify evasively, falsely and perjuriously in a Huntley Hearing 


j-ni 
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held before this Court on April is, 1995; failed to correct or take 
other remedial action in connection with Wheeler's testimony; and 
the cumulative effect of this conduct requires that this Court 
dismiss the Indictment herein for reasons previously discussed and 
which are more fully discussed in the annexed Memorandum of Law, as 
well as appoint a special prosecutor to investigate the testimony 
given by Wheeler and with leave to re-present the charges in the 
within Indictment to a new grand jury, and for such other and 
further relief as the Court deems just, equitable and proper. 
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STATE OF NEW YORK 

COUNTY OF OSWEGO COUNTY COURT 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, 

-v- 


MEMORANDUM OF LAW 
Indictment #94-161 



and GARY J. THIBODEAU, 


Defendants. 


The law is well settled that once an Indictment has been 
returned in a criminal case, it is improper for a prosecutor to 
continue to utilize a grand jury for investigative purposes. 
(Matter of Hvne s v, Lerner . 44 NY2d 329 ; People v. Heller . 122 
Misc.2d 991 at 999). 

m United S tates v. Fisher . 455 F2d 1101, the Second Circuit 
Court of Appeals also held that after a defendant has been 
indicted, a prosecutor may not use a grand jury for the purpose of 
receiving additional information or "freezing" testimony in and of 
the prospective trial. 

In the instant case, it is clear that most recently, the 
Oswego County District Attorney's Office has been using a grand 
jury to improperly investigate the Accused's alibi defense. 

The Accused, along with his was charged in a 
superseding Indictment, No.94-161, with the crime of Kidnapping in 
the First Degree in violation of S 135.25 of the Penal Law (EXHIBIT 
A) . This Indictment was returned by an Oswego County Grand Jury 
during September 1993 and superseded Indictment number 94-123 which 
charged the Accused's only. Indictment number 94-123 was 
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dismissed on October 12, 1994. The Accused was arraigned in this 
Court on October 24, 1994 before the Hon. John Brandt and entered 
a not guilty plea. 


On November 1, 1994, the Accused served and filed a Notice of 
Alibi setting forth the names and addresses of those individuals 
whom the Accused intended to rely upon in defense of this action 

. r<- 

(EXHIBIT B). Among those individuals listed were Shafon Raposa, 


David Nelson and F.A. Archambeault f Ibid .). 


The notice 


additionally apprised the prosecution that the Accused would 
maintain that on the date and time of the offense, the Accused was 
at his residence on Kenyon Road, Mexico, New York ( Ibid .). 

Almost three full months after his Notice was filed, the 


prosecution, utilizing another grand jury, commenced an 
investigation into the Accused's defense by calling as witnesses 
David Nelson, and his wife, Angela, to testify concerning the 
Accused's alibi, as well as subpoenaing the telephone records of 
F. A. Archambeault (See EXHIBITS C, D ‘and E). The result of this 
investigation was the filing of a perjury Indictment against Sharon 
Raposa concerning her testimony about the whereabouts of the 
Accused and his contacts with his brother and co-defendant, 
Richard, on April 3-5, 1994 at the time of Heidi Allen's 
disappearance (EXHIBIT E^^ince Raposa had testified that the 
Accused was at their home when the offense was allegedly committed, 
there can be little doubt that the sole purpose of this grand jury 
probe was to further investigate an already indicted case for the 
purpose of discrediting and undermining the alibi defense at trial. 
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The prejudicial nature of this misuse of the grand jury and the 
fact it was intended is demonstrated by the fanfare with which the 
prosecutor's office announced Raposa's Indictment (EXHIBIT G), 

In indicting Raposa for Perjury, the prosecution has deprived 
the Accused of his right to present a defense and has violated his 
right to due process of law under the Fourteenth Amendment to the 
Constitution of the United States. In Washington v. Texas . 388 
U.S. 14, (1967), the Court held: 


"The right to offer the testimony of 
witnesses, and to compel their attendance, if 
necessary, is in plain terms the right to 
present a defense, the right to present the 
defendant's version of the facts as well as 
the prosecution's to the jury so it may decide 
where the truth lies. Just as an accused has 
the right to confront the prosecution's 
witnesses for the purpose of challenging their 
testimony, he has the right to present his own 
witnesses to establish a defense. The right 
is a fundamental element of due process of 
law." 388 U.S. 14 at 19. 

In Webb v. Texas . 409 U.S, 330 (1972), the court relying on 
Washington. supra ,reversed a defendant's conviction and ordered a 
new trial where the trial judge admonished a defense witness, 
before the witness testified, that he was not required to testify 
and that if he lied under oath, the court would personally see that 
his case went to the grand jury and he could be convicted of 
perjury, and that he would probably have to serve more time and it 
would be held against him when he was considered for parole. After 
this admonition, the witness refused to testify and the defendant 
was ultimately convicted. 

In the instant case, the misconduct in using a second grand 

3 
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jury to probe the Accused's alibi defense which resulted in the 
Indictment of Raposa, is far more egregious. By indicting Raposa 
for Perjury, the prosecution has driven the one witness most 
critical to establishing the alibi from the witness stand. Raposa 
clearly cannot be called to testify that the Accused was at their 
home and did not abduct Heidi Allen because of her Fifth Amendment 
privilege against self-incrimination due to the pending Indictment, 
which she must invoke. Moreover, even if she were willing to waive 
the privilege and testify, she would be open to cross-examination 
about the pending Perjury charge. The Indictment for Perjury was 
designed to achieve the goal of eliminating Raposa as a witness for 
the Accused at trial. 

Even if the Indictment was dismissed or the prosecution was 
restricted from bringing it forth on cross-examination, the fanfare 
with which it was announced and the attendant publicity has surely 
left her thoroughly discredited in the public mind. 

An additional problem that arises from the Raposa Indictment 
is that the prosecutor scheduled to prosecute the Accused in the 
upcoming trial, Donald Dodd, is the principal witness in the grand 
jury proceeding which returned the Indictment against her. Dodd's 
testimony, which is reportedly in excess of forty pages, allegedly 
puts him in the role as a "fact" witness before this second grand 
jury testifying about the Heidi Allen investigation, Raposa's 
appearance before the prior grand jury and the ways in which law 
enforcement authorities believe she lied. In assuming this role 
opposite his colleague Donald Todd, who conducted the proceedings 
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in this case for the District Attorney's Office, Messrs. Dodd and 
Todd have, at the very least, created a situation where a Special 
Prosecutor is now required since to subject Raposa to 
cross-examination by either of them cause them to become unsworn 
witnesses against Sharon Raposa during her cross-examination as far 
as the pending perjury Indictment is concerned; (See People v. 
Whitted , 199 AD 2d 634 [Third Dept. 1993]. In People v. Paperno . 
54 NY 2d 294, the Court of Appeals held that a pre-trial motion to 
disqualify a prosecutor should be granted where the prosecutor's 
prior investigative or prosecutorial conduct will be a material 
issue at the trial, particularly where there is a danger he will 
become an unsworn witness before the jury. Thus, in accordance * 
with papepn o, supra, the Accused is compelled to bring this Motion, 
now as this Court has scheduled this matter for trial on May 22, 
1995. 


i 
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Regrettably, this is not the first or only impropriety engaged 
in by the prosecution in connection with grand jury proceedings in 
this matter. As is fully documented and discussed in the 
Memorandum of Law accompanying this Defendant's Omnibus Motion, the 
prosecution refused to provide the grand jury testimony of the 
witnesses who testified on the same subject they were being 
examined about at the Accused's Preliminary Hearing, despite the 
clear mandate of 5240.44 of the Criminal Procedure Law . 

Notwithstanding the fact that the Hon. Robert Nicholson, 
J.S.C., subsequently ruled the Accused was entitled to these 
minutes, the testimony, other than Baldasaro, McDonald, Scruton and 
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Curtis, has yst to bs provided. Compounding this misconduct is the 
systematic refusal of prosecution witnesses to talk to or furnish 
information to defense investigators because they have been 
instructed not to submit to such interviews by prosecutors and law 
enforcement officials. Such a course of conduct indicates that 
prosecutors intend to pursue a strategy of trial by ambush and 
engage in gamesmanship at every turn. Moreover, this is not the 
only case in which sanctions like the one sought here have had to 
be imposed on these particular prosecutors. In people v. Wirth, ,. 
93-41 in this same Court, Judge Brandt was obligated to dismiss an 
Indictment charging the defendant with Murder in the Second Degree 
in violation of 5125.25(H of the Penal Law because a re-trial . 
would violate the defendant's right against double jeopardy where 
the prosecutors attempted to ambush the defendant during trial by 
offering evidence that she conspired with another to kill the 
deceased after representing to the defense that no such theory 
would be claimed at trial. 

In the instant case, the Defendant is being subjected to a 
pattern of equally egregious conduct at the hands of the 
prosecution. 

Clearly, neither Defendant should be subjected to such 
practices where the Indictment contains a Class A Felony of 
Kidnapping in the First Degree for which life imprisonment can be 
imposed. The prejudicial nature of the misuse of the grand jury to 
investigate the Accused's defense and indict Raposa cannot be 
remedied and the Indictment should be similarly dismissed with 
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prejudice. In the event this Court is reluctant to grant this 
relief, then at a minimum a Special Prosecutor should be appointed 
with leave to re-present the charges contained in the Indictment, 
as well as investigate other matters raised by this application and 
discussed below. 

AN ORDER PURSUANT TO 5750.00 OP THE 
JUDICIARY LAW ADJUDXNG 
ROBERT WHEELER TO BE IN CONTEMPT 
OF THIS COURT'. 

5750.00 of the Judiciary Law sets forth the various 
circumstances in which a court may punish an individual for 
contempt. The law is both clear and well settled that a witness 
who testifies falsely or evasively to a material fact during a 
proceeding may be punished for criminal contempt under this 
section; Holtzman v,Tobin . 72 Misc.2d 1050 (1972), and Tamberp v. 
Waltemade , 19 AD2d 874, First Dept. (1963). 

In the instant case, Investigator Robert Wheeler of the Oswego 
County Sheriff's Department testified both falsely and evasively, 
as set forth in EXHIBIT H, which is a portion of the Huntlev 
Hearing held in this Court on April 18, 1995 in this matter. 

Specifically, Investigator Wheeler was asked about the date on 
which the Accused was arrested on a bench warrant from the District 
Court in Fitchburg, Massachusetts, which resulted in his being 
confined in the Worcester House of Corrections where the admissions 
were allegedly made that were the subject of this proceeding. In 
response to questions put to him, Wheeler claimed that he could not 
recall either the date or the month in which the arrest by his 
Department occurred. 
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As EXHIBIT I reveals, Investigator Wheeler was not only a 
participant in this arrest, but was the architect of the strategy 
to arrest the Accused, since it was he who procured the arrest 
warrants from the Leominister, Massachusetts, Police Department. 
Immediately following these patently evasive answers, Wheeler was 
asked about the fact that the Accused was a suspect in Heidi 
Allen's disappearance and at the time of his extradition to 
Massachusetts. He categorically stated the Accused was not a 
suspect. The falsity of this claim is revealed in EXHIBIT J, a 
report of a meeting which occurred on April 15, 1994 in which 
Wheeler was a participant and in which the Accused is identified as 
a suspect in the Allen disappearance. This meeting occurred 34 
days prior to Wheeler obtaining the bench warrants from the State 
of Massachusetts and 4 0 prior to their execution. Indeed, the 
following day, Wheeler was part of a briefing in which the Accused 
and his brother graduated to the status of "prime suspects" 
(EXHIBIT K) and a concerted strategy of surveillance designed for 
its "psychological effect" was implemented (EXHIBIT L) . This 
strategy was ultimately intensified and refined to include plans in 
which the Accused and possibly Sharon Raposa would be stopped and 
taken into custody on the pretext of a Vehicle and Traffic arrest, 
so that the Accused could be incarcerated and under the control of 
law enforcement authorities; (EXHIBIT M ). When this strategy 
failed to achieve the desired result, the Accused and Raposa were 
arrested on the outstanding warrants obtained by Wheeler from the 
Massachusetts authorities. 
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There can be little doubt that the Accused's arrest, 
extradition and incarceration in Massachusetts was part of a 
carefully crafted strategy to confine the Accused in a setting in 
which informants like Baldasaro and McDonald would have access to 
him. 

In giving evasive, false and perjurious testimony on these 
subjects, Wheeler foreclosed defense counsel from further inquiry 
into these matters and developing further facts on which this Court 
could make an informed ruling with respect to the Accused's 
suppression claims. Clearly, this perjury was committed on issues 
material to the proceeding and constitutes a disruption of the 
Court's proceeding and impair the respect due its authority; 
Holtzman v. Tobin, supra. 

The Court cannot and should not let this misconduct go 
unpunished. 

Equally egregious is the fact that while this evasive and 
false testimony was being given, the prosecutor, Donald Dodd, took 
no action to correct it, despite the obvious falsity of it. In 
People v. Novoa . 70 NY 2d 490, the Court of Appeals held that a 
prosecutor was duty bound to correct false statements of a witness 
and may not sit by silently while a witness testifies in this 
fashion. (See also, People v. Banfield . 194 AD 2d 330 (First 
Dept. 1993], Moreover, since the duty to the court and the 
criminal justice is a continuing one (See People v. Olmo . 153 AD 2d 
544 [First Dept. 1989]), Mr. Dodd could have brought forth true 
facts upon re-direct examination or at any time prior to the filing 
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of this motion. His failure 'to take any remedial action at any 
time clearly underscores the need for disqualification and the 
appointment of a Special prosecutor as urged above. 

AN ORDER APPOINTING A SPECIAL PROSECUTOR 
TO RE-PRESENT THE Indictment AND 
INVESTIGATE THE WHEELER PERJURY. 

In addition to violating the provisions of 5750.00 of the 
Judiciary Law , the false and perjurious testimony given by 
Investigator Wheeler, discussed above, also violated 5210.25 of the 
Penal Law. Perjury in the First Degree , a Class D Felony. 

In giving this testimony, Wheeler appeared as a witness for 
the Oswego County District Attorney's Office in a prosecution being 
conducted by it. That office is, therefore, prevented from probing 
this matter, lest there be an appearance of impropriety and a 
conflict of interest. 5701.00 of the County Law allows this Court 
to designate a Special Prosecutor to investigate this misconduct. 

As discussed above, the prosecution utilized a grand jury to 
investigate the Alibi defense interposed in this action and 
indicted Sharon Raposa for her testimony before the grand jury 
which indicted the Accused. The basis for the Perjury Indictment 
returned there was conflicting testimony by a witness who claimed 
that she saw the Accused and his brother together at Gary 
Thibodeau's residence on the morning Heidi Allen disappeared and 
testimony and a receipt from an auto parts outlet which the 
prosecution claims places the Accused and Raposa in Massachusetts 
in the days following Heidi Allen's disappearance. Here, the 
evidence of Wheeler's perjury is more compelling. Wheeler claimed 
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not to know the date of the Accused's arrest when the Sheriff 
Department records reveal he orchestrated the arrest, and he 

* 3 ^'^ »Ir ‘ ^ - 

falsely denied that the Accused was a suspect at the time of that 

arrest despite the fact the investigative file reveals Wheeler knew 

he was a suspect over one month before his arrest. 

***** - -- ™ # , 

If the public is to have complete confidence in the integrity 
of these proceedings, it must be assured that the rules governing 
them are being applied fairly and equally to both the prosecution 
and the defense,t o law enforcement and non-law enforcement 
witnesses alike. The appointment of a Special Prosecutor to 
investigate the Wheeler perjury with leave to also re-present the 
Indictment in the instant case, which cannot now be fairly 
prosecuted, is manifestly warranted. 

DATED: May 2, 1995. 

Yours, etc., 


WILES & FAHEY 
Attorneys for Defendant, 

Gary J. Thibodeau 
Joseph E. Fahey, Esq*, of Counsel 
1010 State Tower Building 
Syracuse, NY 13202 
Telephone: (315) 474-4648 

TO: Donald H. Dodd, Esq. 

Office of the District Attorney 
Oswego County 
39 Churchill Road 
Oswego, NY 13126 
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STATE OF NEW YORK: COUNTY OF OSWEGO: COUNTY COURT 


THE PEOPLE OF THE STATE OF NEW YORK 

AGAINST 



and GARY J. 


THIBODEAU 

d efendant. 


# 


INDICTMENT 

94-151 


THE GRAND JURY of the County of Oswego, by this indictment accuse 



and GARY J. 


THI30DEAU 


of the crime of KIDNAPPING IN THE FIRST DEGREE committed as 
follows: 

On April 3, 19 94, at approximately 7:42 a.m., the said 
defendants acting together and in concert with each other, each 
intentionally aiding the other, at and near a business 
establishment known as the D&W Convenience Store, Iccaoed on Route 
104, Town of New Haven, County of Oswego, New York, _ did 
■**> „ intentionally and unlawfully restrict the movements of one Heidi 
Allen, an employee of that* business that day, and to interfere 
substantially with her liberty and prevent her liberation, did 
abduct her from that location by using physical force on her person 
to restrain her and physically move her from that location to 
another location by placing Heidi Allen in a Chevrolet van truck 
where she was driven from the DSN Convenience Store to another 
location where she was not likely to be found, and from which she 
has net been found and that during her abduction Heidi Allen died, 
in violation cf §135*25(3) of the Penal Law of the State of New 
York. 


SECOND COUNT: 


AND THE GRAND JURY AFORESAID bv this Indictment, further 
accuse the said defendant with the crime or KIDNAP ING IN THa 
SECOND DEGREE committed as follows: 


On April 3, 1994, at approximately 7:42 a.m., the said 
defendants acting together and in concert with each other, each 
intentionally aiding* the other, did at and near a business 
establishment known as the D&W Convenience Store, located on Route 
104, Town of New Haven, County ' of Oswego, New York, did 
intentionally and unlawfully restrict the movements of one Heidi 
Allen, an employee of that business that day, and to interfere 
substantially" with her liberty and prevent her liberation, did 
abduct her from that location by using physical force on her person 
to restrain her and phvsicaily move her from that location to 
another location by placing Heidi Alien in a Chevrolet van truck 
where she was driven from the D&W Convenience Store to another 
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location where she was not likely to be found, and from which she 

nas not been fqund, in violation of §135.20 of the Penal Law of the 
state of New York. 


i 


DAVID BINGHAM " JAMES G. GROSS ~ 

GRAND JURY FOREMAN OSWEGO COUNTY DISTRICT ATTORNEY 

* 
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STATE OF NEW YORK 

COUNTY OF OSWEGO COUNTY COURT 


THE 


PEOPLE OF THE STATE 


OF NEW YORK, 


Plaintiff, 


- v- 


DEFENDANT, 

GARY J. THIBODEAU'S, 
NOTICE OF ALIBI 

Indictment **94-151 



arid GARY J. 


THIBODEAU, 


Defendants. 


SIRS: 


PLEASr, TAX- NOT-CE, that in accordance with the provisions of 
S2501 . 2Q . of the Crimina l..Procedure Law , the Defendant, Gary J. 
Thioodeau, intends to offer a trial defense that at the tine of the 
commission of tne crime with which he is charged, he was at his 
residence situated cn Kenyon Road in the Town of Mexico, New York, 
i3114, and in support of such a defense, he will rely uocn the 
testimony of Sharon Rapcsa, Kenyon Road, Mexico, New Y 0r ; <f 13114; 
Richard P. Thibodeau, R,R. #2, Box SS, Mexico, New York; Theresa 
Crawford, R.R.?2, Bex 35, Mexico, New York; F. A. Archanteault, 
1273, Litchfield PN. Drive, Leominster, Massachusetts, 01453; Leona 
Corey, R.D, #2, Middle Road, Mexico, New York and David Nelson, 
South Jefferson Street, Mexico, New York, 13114. 





VOLUNTARY AFFIDAVIT 


STATE OF NEW YORK 


' being duly sworn, state that I a.-nJAC' 


i.. _ 

years of age and my address is P. Q , j Mi^iCa. M .*? _ 

N> occupation is— u n'\> v ■ ■ l>.yr-l -, and I have completed /•>- y ears 

of school. I can be reached at the following phones, hnmp , 

an ^ __ Aj _^business . 

McUai is lllS ip j" /^ D/)n . 'L tun t f s’ 1 'if£c! hi 







,, - 7V ktiffitfCs hi? ton r m,-/r 

jotrk M 3/7. fh) t },yu>,* u .tik tih r t n r „r> , 

^- «>n„ r < 6 , VvCHV^ti,, m „UJ 

■£»-*" ("I- .'f rl " ;] 1 , 'rr / 'ir [ fa,’.' 

—/^ L / —■ ; ^ ^ —/.C / /u y/r A'kfa/V/ /(AkrtU t, 

Phi rr 3 y /) A? mf r.n ^ ^ ^ 

5 —&ro n eg. . ,4/}eyj& />;/),-we/ 

flft&J frts 

/ *—” 


-/>V rf// f-g_ £j>y 

CfilCC Jn QZiOtC.n 

jf-Ar /'• /) ht, C.rtc 

21/221 








. ■■ — , ,7 ;-;— 77 —;-— / ■ — 

6,nd tp&kc. J* y/u /nrY’-.i/./'r^yU.^ 

' ■ ' / * 

________^_ 

&7'VV’ 3T ,!u^J (/ , 4n j£jL t _ ik^lL tl^br Jx/yj, 

1 /. : .’f'' ? r h iu ZA —Ld J' .i • ;—— 'zULlL*. 2tk P ■ 'jo QTztng/ 

fa&o . Ahp /n. — n£±jf_r H1 Cl £c t lv d£u lLL 

^nbjLppL Cl w ;f. t < . c!r ^ a K ,./. Aw x..v- Zkm 

-Mjumluu/l 
o f 



I have read this statement [had this statement read to me) which consists at - / r = r M and the facli 

contained therein are true and correct to the best of my knowledge, I have also been told that sweanV :o s 
lafse statement can make me guilty of a crime* 


Witness 

Witness: 


:.QlJrTt Hf Cji.it 




p a?e— La\ _4 


Subscribed and sworn to before me 

Hay O f 


.pages 
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Notary pubiic/commissioner of deeds 


R09ER r L CAL'/S^ 

f'J|llE J |t|h« tt H rM ti , fc 

Jle *'1 '* tiu Ifj 

</ f ^y v / 


EXHIBIT 
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VOLUNTARY AFFIDAVIT 


STATEOF NEW YORK 


1 '■ _, being duly sworn, state that I an Z>V 

years o H. age and my address is £j Q , ,Q(fj; 1/7// v ■ p „ y. n ^ / 

Hy occupation ls_fc ^4 i ,^, 1 „ , a , ,) . ,„ d . h . v . c0 ' mpl , tld 

of school. I can ba reached at the following phones, Q/„-u, . 6/., y V hoc, 
and yi/^ _business. 


vfcr/fln /S %n,/ A -s, , ,3<Tp,„ 

A ,1, ^ J , L. ■ . I / y A a * / P. I 


„/ 


. fl cco/Hpfioi erf fhi j h.itsbotn// Bet i» J; f\e.is,n -k V'/L- 

CH tVP fa Ld'/n\ 4u tjjc.hnr L > 

PPPZWa+YJC L- A-n£, -SLIS y £2 SJl . ■< 

JDaviJ /W Zv’V'tr'ztt t?n Tu.t.^ f)^L L/ 


ft 14 f\ 


hftM. noi — ku.il\ — £x!/r,W h L/ <n x q«.*.9. y?Cfjr,/,Ar 
II cpz n £,! t i r t y uajua • £ u £ ft 6 cl^ -J fn 

ifu Mh'y /y-lw Ac IM , /w/xrfW 

f Ahz Li fl I r S t A t jj \JJs~ t tA , K* t / . - .* _ at r I I a—-" 


jMhLjki^ V#p /ru 

Vat./A: jj sT^/vi 'jfairvL-n 4c ^ m 4» 


iL 

;■ Y&; 


it uy W ^w.. ^,/<W />_ 

^Uzu W c&ududuu ■ 


h ui&jz* M In. zmd., '»* * ^ 

■ ^/ . ^- t! •■S/L/7L 1 ^ 'Jn,\f\,<) (tAiGlf) hi 4/l_i Sf W tih &A 77V \ f/Y^UL^ 

liSmm rhp<-;-/ rK r t/ -/ c/lsJjU^ /OW. Vr/y^i/ ^ 

4 L lima£n ${■<-■& a 'A '//u ar/ Li-2di fXuck /^7 /yn^x / r fCjltjA 


CL a^JUirn 1UU2 1 ^ Ml :Sr ,-Jr 

u J±um&\tir'M Ww&M m /»*,/ T fri f/;.«* , 


■w ^ ^7-t -/t iCH 


T(\ 


CcUl dt qccual. ct\ C.iukz ^/>//.^n £. ✓ 'sjzh:/' . &a.£t/ 

Cn ild nut hcjML A/y Ld jJu: Has ^ 

& diUUCLdiJ hthtc /O.J/n..-—7- 1 •"• ■ t /v n-- 

l jL'i'i.i j-' .-. • phu.ivi' 

1 have read this siatement (had this'statement read to ms) which consists of . L r w.) and -he (ac*s 

contained there,n are true and correct to the best of my knowledge. I have also been told that swearing to a 
raise statement can make me guiity of i crime. 


fci ,. -, * 

r '! ■ > :t * \ 


Witness; LLLz Lu 

_ ft ' 


UU~ 


V/i mess: 
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Subscribed ai^d sworn to bc/oro me 
this 

J '/ ' 




T^ y v> l ^T'S* 
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.Notary public/commrsstoner of deeds 





A/ARRANT ' Lj Mt -' ULI 

wahmami g JUVENILE 


,*"ise/eNOANT 

y Thibodeau 
^. '- M ain Street 
punster, >’A 01453 


Fitchburg/Six Person Jury 


iiidi v^uuit 01 ivtossacnuseus a,-* 
District Court Department V 


occur humbersi 


S216/JC/0800A 


OF^Enjji-iSi 


Pass t!l B Disc/Mlig 


f birth i sex 


17/53 lxmale j female 


FACE ■ POLIOS CEFAHTMENT 

Leominster 


tEASON FOR WARRANT 

] Representation of prosecutor that defendant may not appear unless arrested. 

] Defendant failed to appear alter being summoned to appear. 

* 

3 Defendant failed to appear after recognizing to appear, 

] Defendant failed to pay [fine] [costs] In the amounHof S- 

] Defendant (ailed to pay non-criminal motor vehicle fine In the amount of S_ . . .... 

3 Defendant was convicted of the olfensefs) listed above on -- and placed on probation until 

and has, as represented to the court, failed to comply with the conditions ol probation by - 




3 Other. 


defendant defaulted or. pre trial conference 


TO ANY OFFICER AUTHORIZED TO SERVE CRIMINAL PROCESS: 


The court has ordered that a 


□ Warrant 
13 Default Warrant 


L 

Issue against the above defendant. 


t a 

I p 


,■ p^ ^ j h ; » L L -' , * * 

Therefore you are,hereby commanded to, arrest the above, named defendant and bring the defendant forthwith 
before this court to answer to the oflensetaj listed above and ftp be dealt, with according to law. . 

x$ ; : > ■’ 1 i' 

NOTE: The defendant may not be bailed on a default warrant without a special order of ihe court. 


FIRST JUSTICE 


WITNESS: andre A. Gelinas 


date of issue 
12/16/92 


wt-LI llI .'iluj^^l^dASST. CLEPK 




RETURN 

OF 

SERVICE 


By virtue of this warrant, I certify that 

□ The defendant has teen arrested as ordered by the court, fj 

□ I am returning the warrant without service to the court, I | 


a of person making 

X __ 


TITLE CF = 


EXHIBIT 



2cx 


oars oh 






h * 




DATEj 0J 



Wf i-iOKINSTSR POLICE DEPARTMENT 
, „ nu 29 CHURCH STREET 

ni' r7 a %f^ SSACmsms ' 01433 

I.OS) 534-7560' m s (509) 537-6641 
transmittal cover sheet 

T37KE! £: ? ££%- 


mis nWHSKISSION CONSISTS 07 THE COVES SHEET AND 

rA * T0 ' r^ , ^ 2 ? 


PAGE(S), 


■ ^AR ■ jf O j * 


FROM i 



. /? {*<?*> -■ 


eOSNEOT; 


'Z ^Z± - <£/■/. U,/../.. 



J.. t s 'W /'r jyt r WL /- , . r ^4 ^ fT 

CONFIDENTIALITY NOTE 
INFOPJUTION'noJTr-^L^HWs^ER Sni^r- 2 ^ 0 ** ^^^SSION CONTAIN 

confidential or p;Vn. ?rK NSl Sr ? ! l,ICE D 2 ^™ 2 /T vhich is 

USE OF THE INDIVlbtiAL’crpVTTS^^ 1 ^ 0 ^" 1 ^ IS INTENDED TO B ff FOP THE ' 
YOU ARE NOT THE INTENDED £51? ° H -, THIS 1WNSKXSSION SHEET? IF 

INFoIS;tS IST 11I3UTI0H CR US 1 ^ CONilNTS^™^ 13150105 ^-' 
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COUNTY COURT OF THE STATE OF NEW YORK 
COUNTY OF OSWEGO : CRIMINAL TERM 

X 


THE PEOPLE OF THE STATE OF NEW YORK, : Ind. 94-161 


- against 



* 


Kidnapping 1st Degr. 
: Kidnapping 2nd Degr. 


GARY J. THIBODEAU, 

f ■ 

EXCERPT FROM 

Defendant. : HUNTLEY HEARING 

■ x 

Public Safety Center 
39 Churchill Road 
Oswego, NY 13126 
Tuesday, April 18, 1995 

Before: 


HONORABLE LEE CLARY, 

Justice. 

Appearances: 

JAMES G. GROSE, ESQ. 

District Attorney of Oswego County 
BY: DONALD H. DODD, ESQ. 

Assistant' District Attorney 
Public Safety Center 
39 Churchill Road 
Oswego, NY 13126 

JOSEPH E. FAHEY, ESQ. 

Attorney for Gary Thibodeau 
State Tower Building 
109 South Warren Street 
Syracuse, NY 13202 

Defendant in person. 

Letitia Reifensnyder, RPR 
Official Court Reporter 
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(THE FOLLOWING IS THE CROSS-EXAMINATION OF 
ROBERT WHEELER DURING THE HUNTLEY HEARING IN 
PEOPLE V. GARY J. THIBODEAU, HELD ON 4/18/95, IN 
OSWEGO COUNTY COURT.) 

CROSS-EXAMINATION 

BY MR. FAHEY: 

Q How did you happen to come into contact with 
Mr. Baldasaro? * 

L 

A At the time we talked to Mr. Baldasaro, we had 
gone to the Worcester Correctional Facility and talked with 
supervisors at that facility. 

Q And when did you do that? 

A That would have been approximately July 21st or 
the 20th, somewhere in there. 

Q Was that your first contact with that facility? 

A Yes, sir. 

Q And how did you know to contact that facility? 

A Because when we went down, we talked with the 

detective bureau in Leominster PD. They advised us that 
that's where the inmates were, in them areas. 

Q Well, how did you know that Mr. Thibodeau had been 
in that facility? 

A Because that's where he was taken when he left 
here, sir. 

194 
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Q And how do you know 'that? 

A We were told that. 

Q By who? 

A I'm not sure who told us where he was. 

Q Do you know under what circumstances he was taken 
from New York? 

A I believe on a default warrant out of 
Massachusetts. -s’ 

Q And how do you know that? 

A 'Cause that's — Massachusetts Police had told us 
that, that he was wanted in that state. 

Q Did you participate in his arrest? 

A Yes, sir. 

Q On that warrant. 

A Yes. 

Q When was that? 

A I'm not sure of the date on it. 

Q What month? 

A Not sure of the month. 

Q Do you recall whether it was before July? 

'A I'm not sure of the date, sir. 

Q Well, do you recall if it was at the same time 

that his brother Richard was arrested? 

A Approximately the same time, yes. 





R. Wheeler - People - Cross 


4 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 , 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q And when was that? 

A I'm not sure of that date either. 

Q But you participated in Mr. Thibodeau's arrest. 

A Yes, sir. 

Q On this warrant from Massachusetts. 

A I participated in Richard Thibodeau's arrest on 
that day, yes. 

Q And Gary'3" also? 

A The day of the arrest? Not him physically, no. 

Not him physically. But I was —- it was a dual arrest, I 
was involved in one of them, yes. 

Q When did you first become aware of the fact that 
there was a warrant out for Gary Thibodeau? 

MR. DODD: Objection. Relevancy. 

MR. FAHEY: We'll get to it. 

MR. DODD: Obj ection. Relevancy, Judge. 

THE COURT: I'm going to overrule. I'll hear 
it. 

Q When did you first become aware of the fact that 
there was a warrant out for Gary Thibodeau? 

A I'm not sure of the exact date, sir, on that, when 
the warrant was issued or when I found out about it. 

Q Well, when did you find out about it? 

A I'm not sure of the date. 
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Can you tell me the month? 

No, sir. 

Can you tell me the year? 

Nineteen ninety-four. 

THE COURT: I assume we're talking about the 
Massachusetts warrant. 

MR. FAHEY: Yes. 

THE COURT: Okay. Is that right, 

Mr. Wheeler? 

Yes, sir. 

BY MR. FAHEY: 

Q At the time that Gary Thibodeau was arrested on 

this Massachusetts warrant, he was a suspect in this case; 
was he not? 

MR. DODD: Objection. Relevancy. 

THE COURT: No, I'll overrule, 

A Would you repeat that, sir? 

Q At the time Gary Thibodeau was arrested on this 

warrant for Massachusetts, he was a suspect in this case; 
wasn't he. 

A No, sir. 

Q And are you as sure of that as you are everything 
else in this case? 

A Yes, sir. 
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R. Wheeler - People - Cross 6 

MR. FAHEY: I have nothing further. 
{Conclusion of excerpt.) 


STATE OF NEW YORK ) 

COUNTY OF JEFFERSON ) SS 
CITY OF WATERTOWN •*) 

II 

CERTIFICATION 

I, Letitia Reifensnyder, Jefferson County 
Court Reporter, do hereby certify that the foregoing has been 
a true and correct transcript as taken by me to the best of 
my ability at the time and place noted in the heading hereof. 
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From The Oswego County Sheriffs Office 


NEWS MEDIA 


March 13, 


SHERIFF'S OFFICERS MAKE PERJURY ARREST 




Sh-rm 1 * of Fleers today arrested 33 year old Sharon ftaoeia of Kenyt 

M., Mexico and charged Iter with ! counts of Perjury 1st, a class D 
f a Iony < 


She was arrested on a warrant issued by County Court Judge Janes 
McCarthy, based on a recent Grand Jury indictment. 


tub arrest follows an investigation into the matter by the Oswego 

* ^torney's Office in conjunction with the Oswego County 
SI'eriff a orfics. It is alleged that flnoosa supplied fait) informaiiofl 
to a previous Grand Jury In August, im, That Grand Jury >-id bSh’^'**'' 
convened to hear evidenoe concern tng the 1c I dropping of Heidi Allen. 


Add!tionel 1 y, officers executed a Search Warrant at the residence of 
neoosa and Gary Thibodeau on Kenyon ltd,, Mexico. They ntied a 1393 
Cadillac belonging to the pair, which reportedly held evidence 
disputing Raooia's previous testimony, officers hive fnifteifd that the 
evidence consists of an identifiable car part, which was purchased in 
Massachusetts In the days inmediately following Heidi's dlisooesrsnee, 
fiaposa had previously stated to the Grand Jury that she snd Gary 
Thibodeau had not left the Mexico area in the days inrrediaiely 
following the ttfdnopptng, 1 

p 

Raposa was arraigned before County Court Judge McCarthy and remanded to 
the Oswego county Correctional Facility in lieu of (ID.OOO cash or 
$20,000 bond* 


J 



\ 


9 


i 

B e S 1 V B 


MAR 1 AI995 


0 wt 00 COUNT* C'" 1 




t 

t 


Far Further Infarmniion Cvnltel 
fluiron N. Wlijpple 
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STATE OF NEW YORK: COUNTY OF OSWEGO: COUNTY COURT 


THE PEOPLE OF THE STATE OF NEW YORK 

AGAINST 

SHARON RAPOSA 


_DtfindinL 


INDICTMENT 
95-4 5 


THE GRAND JURY of tbs County of Oswego, by this indictment accuse 


§KARON RAPOSA 

of the crime of PERJURY IN THE FIRST degree committed as follows; 

The said defendant, on or about the 26th day of August, 
1994, at the Grand Jury Roogj., Public Safety center, City of Oswego, 
County of Oswego, New York, while testifying in a Grand Jury 
proceeding against one Richard Thibodeau and Gary Thibodeau, did 
swear falsely and did falsely testify that Richard Thibodeau was 
not at the residence of defendant Sharon Raposa and Gary Thibodeau 
on April 3 , 1994 , when in fact Richard Thibodeau had been present 
in the morning hours and such testimony was material to the action, 
proceeding or matter in which it was made, in. violation of §210.15 
of the Penal Law of the State of New York, a Class D Felony. 

SECOND COUNTt 

AND THE GRAND JURY AFORESAID by this Indictment, further 
accuse the said defendant with the crime or PERJURY IN THE FIRST 
DEGREE committed as follows; 


The said defendant, on or about the 25th day of August, 
1994, at the Grand Jury Room, Public safety Center, City of Oswego, 
County of Oswego, New York, while testifying in a Grand Jury 
proceeding against one Richard Thibodeau and Gary Thibodeau did 
swear falsely and did falsely testify that Gary Thibodeau had been 
continuously present at his Kenyon Road, Mexico address during the 
days of April 3, 4 and 5, 1994 , except for brief periods when in 
fact Gary Thibodeau and defendant were in Leominster, Massachusetts 
from approximately 6; 00 p.m. on April 3, 1994, to the afternoon of 
April 5, 1994, and such testimony was material to the action, 
proceeding or matter in which it was made, in violation of §210.15 
of the Penatf (i Law of the state of New York, a class D Felony. 
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MARY JANE BUSXE 
GRAND' jury foreman 
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Oswego County Public Safety Center, 39 Churchill Road, Oswego, 
New York 131S6. ' " 


Oswego County District Attorney 



DONALD E. TODD, ASSISTANT 


Dated: February 13, 19"?5 

* Oswego, New York 
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STATE OF NEW YORK 
COUNTY COURT 
COUNTY OF OSWEGO 




In re: 


TO: 


i| 

j! 
11 

si 


IN THE NAME OF THE PEOPLE OF THE STATE OF NEW YORK 
PURSUANT TO CPL LAW §610,20 


KEEPER OF THE RECORDS 
NYNEX 

220 Brooks Street 
Worcester, MA* 01606 


YOU ARE COMMANDED to produce for the Oswego 
County District Attorney forthwith-any and all telephone bills 
; and/or records indicating long distance telephone calls, 
'■ received or sent from telephone No. (508) 537-7470, customer 
name Francis and Alice Archambeault, for the period of March, 
jj 1994, April, 1994 , and May, 1994 . 

! Please return said records to this office AS SOON AS 

■ i 

ij POSSIBLE, Please send the materials by Facsimile to the 

■i 

Oswego County District Attorney's Office at (315)349-3212 and 
\ forward hard copies to the District Attorney's Office at the 
address set hereafter. 

No personal appearance is necessary. Compliance may 
be made by furnishing the said records to a designated agent 
of the Oswego County District Attorney's Office or by mailing 
said records to the Oswego County District Attorney's Office, 
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way h, 1395, pages 209-213 


STATE OF NEW YORK 
COUNTY COURT 


OSWEGO COUNTY 


THE PEOPLE OF THE STATE OF NEW YORK 


-vs- 


DECISION-ORDER 


Gary j. thibodeau, 
Indictment #94-161 


and 


Defendant 


APPEARANCES: 


CLARY, L, J: 


HON, JAMES G. GROSE 

Oswego Gouniy District Attorney 
By:_ Donald Dodd, Esq. 

Assistant District Attorney 

JOSEPH E. FAHEY, ESQ 

Attorney for Defendant Gary J. Thibodeau 


Defense counsel for defendant Gary J. Thibodeau has made an 
omnibus motion in this case seeking various forms of relief 

Defense has moved for a suppression of statements allegedly 
hade by the defendant to Robert Baldasaro and Dames McDonald. 
That motion was granted to the extent that a hearing waB 

held on April 18, 1 995 at which time testimony was taken 
concerning those alleged oral statements. On April 18 , 1995 
defendant motion to suppress those statements was denied. 

Defense also moved for an inspeotion of the Grand Jury 
minutes and in the alternative for a dismissal of the indictment. 
The court has read the Grand Jury transcript and finds that there 
was sufficient evidence before the Grand Jury to reasonably 

reguira tha dafendant Gary j. Thibodeau to stand trial on the two 

counts alleged in the indictment. The motion to rti ■ 

mv motion to dismiss the 

1 n A-) A n J- —- _ ■ * . 


indictment is therefore denied. 
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The Court has reviewed defendant's other arguments in 
support of the motion to dismiss the indictment and finds they do 
not legally justify the relief requested. 

Defense also moves for an order directing the entire Grand 
Jury minutes be delivered to defense cour^e-l^ This .motiojgj^is 
denied. The District Attorney's office is directed to turn over 
to defense counsel at least seven days prior to trial, the Grand 
Jury testimony of any witnesses he intends to call at trial 
against Gary Thibodeau. 

Defense also moves for a severance of his case from the co¬ 
defendant Richard P. Thibodeau and a separate trial. It should 
be noted that the codefendant Richard Thibodeau, through his 
attorney William Walsh, has also moved for a severance and a 
separate trial. The court in deciding this motion has reviewed 
the Grand Jury testimony, the motion papers of the Assistant 
District Attorney and the two defense attorneys and the law 
relative to separate trials. Defendant's motion for a severance 
and a separate trial is granted. It appears from the evidence in 
this case that if there were to be a joint trial, the prosecution 
would seek to offer at the joint trial oral admissions allegedly 
made by the defendant Gary Thibodeau to Robert Baldasaro and 
James McDonald. The codefendant Richard Thibodeau concededly was 
not present during any of those conversations in the State of 
Massachusetts and therefore as to him, any statements which were 
allegedly made by the codefendant Gary Thibodeau to Baldasaro and 
McDonald would be hearsay and inadmissible. Furthermore, there 
are statements allegedly made by the defendant Richard Thibodeau 
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to various Sheriff's investigators which would likewise be 

hearsay as to the codefendant Gary Thibodeau and would be 
inadmissible against him < 

Following the iead of the United States Supreme Court in 
Bru ton v. Unit-ed States , 391 US 123, the New York State Court of 
Appeals on severe! occasions has ruled that the confrontation 
clause bars the the introduction of a confession of a non¬ 
testifying codefendant which is not otherwise directiy admissibl 
against the defendant which statement inculpates the defendant, 
is is so even if the jury is specifically given a curative 
instruction to consider the admission or statement only against 

codefendant. The Court of Appeals on February 21 , 1995 rulec 
in Pe ople v. Eastman , 85 NY2d 285, that the Cruz rule f Cruz v. 
Mewjforh, 481 US 106) which bars the introduction of a confessior 
of a nontestifying codefendant must be applied retroactively. m 
that decision at page 276 the court states: 

declares that when the incriminating 
confession of a nontestifying codefendant is 
admitted against the defendant, the 

?ho C S^ ra i a PP arat V s of trial never assured 
he defendant a fair determination of quilt 

or innocence, regardless of whether the Trial 
Judge issued a limiting instruction that the 
confession not be considered against the 

^ thS defendant's own confession 
s admitted as evidence against him (citinq 

§5 if f ^ h NeW f ei US ' at 193-194, also 9 

Griffi th v. Kentucky , 479 us 314)," 

The Court went on to state: 

"As the rule announced in Cruz is central to 
an accurate determination of guilt or 

- the ? upreme c °urt determined that 
the admission of the codefendant's 

nnH»i Pat ° 5 y ,.u 0n ^ ession a P ainst the defendant 
undermined the fundamental fairness of the 

trial, where, as here, there was no 



opportunity for cross-examination to test the 
reliability of the codefendant's confession." 

Applying the rationale of Eastman to our case, it would 
appear to be a substantial violation of the codefendant Richard 
Thibodeau's right to a fair trial, if he were jointly tried with 
Gary Thibodeau and the statements allegedly made by Gary 
Thibodeau to Richard Baldasaro and James McDonald were received 
in evidence. In this court's opinion, this is directly the type 
of a violation of the confrontation clause that justifies a 
separate trial for bothand Gary Thibodeau. 

The defense motion for a severance and a separate trial is 
therefore granted. 

Defense has also moved for discovery pursuant to Article 240 
of the Criminal Procedure Law. The court is quite aware that the 
Oswego County District Attorney's office has made available to 
defense counsel most, if not all, of the Oswego County Sheriff's 
Department investigative report, including statements of various 
witnesses and other materials. Should the District Attorney's 
office refuse to give any materials which are discoverable 
pursuant to CPL 240, defense counsel is of course entitled to 
move for relief pursuant to that Article. 

Defense has also moved for an order directing the 
prosecution to disclose prior criminal acts, convictions and 
uncharged criminal, vicious or immoral acts of the defendant that 
it intends to utilize at trial. The Court has reviewed the Chief 
Assistant District Attorney's affidavit in response and finds 
that the People have complied with CPL 240.43 in this regard. 

A Sandoval -Ventimiglia hearing is directed to be held immediately 
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prior to trial. 

Defense has also moved for the prosecution to provide prior 
statements and criminal records of its witnesses. The Court 
again has examined the chief Assistant District Attorney's 
affidavit in ‘response and finds that the People have provided in 

discovery the statements of their witnesses and also rap sheets 
Of their potential witnesses. 

The District Attorney's office is under a continuing 
obligation to furnish Brady material. 


Dated 
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People's Discovery Response, CPL 240.45 
dated May 16, 1995, pages 213A-213B 


Hay 16, 1995 


Joseph Fahey, Esq. 

1010 State Tower Building 
Syracuse, Hew York 13202 

Re: People v.s Gary Thibodeau 
IHD 94-161 

Dear Mr. Fahey: 

Pursuant to CPL $240.45, I am providing to you one week before 
commencement of trial, the Grand Jury testimony of potential 
People's witnesses who testified in the matter of People vs. 
Richard Thibodeau and/or People vs. Gary Thibodeau. 

Additionally, I am requesting the guidance of the Court as to 
authority to release to you the testimony of potential People's 
witnesses who testified in the matter of People vs. Sharon Raposa, 
Indictment No. 95-46. 

This testimony may relate to the subject matter of that 
witness' trial testimony in the matter of People vs. Gary 
Thibodeau. 

Enclosed is a copy of the July 18, 1994, Grand Jury testimony 
of Brett Law, Mary Duell, John Swenszowski, David Stinson, 
Christopher Bivens, Kristine Duell, Dep. R. Curtis, George 
Ingersoll, Nancy Fabian, Donald Neville, Sr., Christina Wilson- 
Frasier, Donald Neville, Jr., Teresa Crawford, John Corey, Inv. 
Ralph Scruton, Inv. Robert Wheeler, Susan Allen. 

Enclosed is a copy of the August 25, 1994, Grand Jury 
testimony of Brett Law, Mary Duell, Harold Wiltse, John 
Swenszowski, Christopher Bivens, David Stinson, Dep, Richard 
Curtis, Kristine Duell, Robert Baldasaro, James McDonald, Nancy 


t* 


4 





*' ' V ^ “ J 


J U * £. 


t I lv^ 


* 


Joseph Fahey, Esq. 

Re; People vs. 

People vs. 

May 16, 1995 - Page 2. 


Thibodeau 



Neville, Sr. 
Sf;f“ ton ' WUlia “ Crontie, i nv . 
Teresa Crawford, Sharon Rapos 


, Donald Nevill 
Robert Wheeler 
a, Susan Allen, 


e, Jr., inv. Ralph 
inv. Herbert Yerdon, 


Very truly yours. 


DHDrar 

Enc, 

cc: Honorable Lee Clary 
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DONALD H. DODD 

Assistant District Attorney 
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People’s answer to defendant’s omnibus Motion and Motion 
Appoint A Special Prosecutor, dated May 17, 1995, 
pages 214-230 


STATE OF NEW YORK 

COUNTY COURT COUNTY OF OSWEGO 


THE PEOPLE OF THE STATE OF NEW YORK 


vs . 


GARY THIBODEAU 



ANSWER 
IND 94-161 


Defendants. 


I, DONALD H. DODD, do hereby affirm and swear under 
penalty of perjury, CPLR §2106, that I am an attorney admitted 
to practice law in the State of New York and that further I 
serve in the capacity of Chief Assistant District Attorney for 
Oswego County, and make this answer to the motion of Attorney 
Joseph Fahey received by the People on May 3, 1995, The basis 
of this answer being in part information and belief and in 
part this affiant's direct knowledge. The basis of the 
information and belief being information provided by Oswego 
County Sheriff's Department and Investigator Robert Wheeler. 

I. PEOPLE OPPOSE MOTION TO DISMISS INDICTMENT 

94-1617 NO JURISDICTIONAL OR LEGAL IMPEDIMENT 
TO CONVICTION, 

(1) Pursuant to CPL §210,20(1)(h), defense counsel moves 
to dismiss Indictment 94-161 upon the grounds that there 
exists a jurisdictional and legal impediment to conviction of 
the defendant. People oppose the motion upon several grounds. 



I 


(2) First, there exists no Jurisdictional impediment to 
conviction. Previously provided to the Court was a copy of 

the Grand Jury Transcript relative to the presentment of 
evidence to the Oswego County Grand Jury which voted 
indictment 94-161. People submit that upon the Court's 
inspection and review of the transcript of the testimony of 

various witnesses that the Court has geographic Jurisdiction 
over a trial in this Indictment. 

(3) Additionally, People submit that there exists no 
legal impediment to the defendant's conviction for the 
offenses charged in Indictment 94-161. m support of this 
;i grounds, defense counsel sets forth in his moving papers a 
number of different statements, it appears that one grounds 
upon which he seeks dismissal of Indictment 94-161, is the 
■ assertion that a Grand Jury proceeding was utilised by the 
District Attorney's Office to improperly investigate a 
potential defense alibi witness, Sharon Raposa. 

1 

(4) On August 26, 1994, evidence was presented to the 
! ° SWego Count Y Grand Jury which rendered a true bill returning 
Indictment 94-161. Sharon Raposa testified before the Grand 
Jury which voted Indictment 94-161. On September 20, 1994 , 
indictment 94-161 was filed. On November 1 , 1994 , defense 
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counsel served a notice of alibi setting forth five potential 
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alibi witnesses including F.A, Archambeault, State of 
Massachusetts, and Sharon Raposa, Mexico, and David Nelson, 
Mexico {see defense Exhibit B) . In preparation for jury trial 
on Indictment 94-161, and at the request of this affiant, 
members of the Oswego County Sheriff's Department interviewed 
Alice Archambeault, in Massachusetts, on or about February, 

1995. Francis Archambeault, an apparent additional alibi 
witness had died. Defense counsel most certainly must be 
charged with the knowledge that a potential defense alibi 
witness would be interviewed. After obtaining information 
from Mrs. Archambeault, relative to the so called "alibi", the 
Sheriff's Department followed up on other potential witnesses 
that flowed from conducting this interview with Alice 
Archambeault. It was then that the Oswego County Sheriff's 
Department developed evidence that Sharon Raposa, another 
potential alibi witness, and/or the defendant were in the 
State of Massachusetts on or abbut April 3-5, 1994, and that 
this evidence may tend to establish that Sharon Raposa 
committed perjury when she testified before the Oswego County 
Grand Jury on August 26, 1994, relative to Indictment 94-161, 

(5) That on March 8, 1995, the evidence of this 
potential perjury by Sharon Raposa was presented to a separate 
and distinct subsequent Grand Jury from that which voted 
Indictment 94-161 against defendant Thibodeau. 
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<S) ^ 3 trU8 bU1 Indict ment 95 -46 was voted and 

I 1 1 6d ° n MarCh 13 ' 1995 a 9 ainst Sharon Raposa (see defense 

j! EXhlWt F) ' At tlme dld a "* —b« of the Oswego county 
i'l District Attorneys Office utilise a separate and distinct 

ij Grand Jury to investigate a potential alibi defense of the 

" dSfendant - The °«" d Jury was presented evidence relative to 
whether or not Sharon Raposa should be charged with the felony 

|| crime of perjury based upon the substance of what she had 

;! testified to on August 26, 1994 The f*.x, * 

.j ' The fact that a Grand Jury 

jj returned an indictment against Ms. Raposa, in „ 0 way supports 

'I dEfenSe C ° UnSel ' S “ aWed a " d -nclusory hypothesis that it was 
| impaneled for the purposes of investigating one out of five 
potential alibi witnesses, 

(7) Perjured testimony before a Grand Jury is a 

sufficiently serious offense to warrant investigation and/or 

presentment to a subsequent Grand Jury. At no time did the 

Oswego county District Attorneys office utilise a second 

Grand Jury for anything other than that body's determination 

Of Whether or not facts supported charging Sharon Raposa with 
perjury. 

(8) In defense counsel's motion papers, he sets forth 
additional arguments in support of a legal impediment grounds. 

(9) This mishmash argument includes an assertion that 
the District Attorney's office has systematically instructed 
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potential witnesses not to talk to or furnish information to 
defense investigators (page 6, memorandum of law). This 

assertion by defense counsel is completely baseless and 

i! 

without merit. The District Attorney's Office has never 
instructed witnesses to not talk with defense counsel and/or 
his investigators. 

(10) This type of frivolous assertion is similar to the 
basis upon which defense counsel sought to suppress oral 
statements made by his client to Robert Baldasaro and James 
McDonald. This Court held a Huntley Hearing to determine the 
voluntariness of those admissions. In support of his motion 
to suppress, defense counsel swore to the truthfulness of 
facts as set forth in pages 15 and 16 of his Omnibus Motion 
(see People's A attached). Defense counsel's sworn allegation 
of fact, as set forth In his affidavit, stated that Robert 
Baldasaro and James McDonald were acting as agents for law 
enforcement authorities during the time that the defendant was 
incarcerated in the state of Massachusetts. Further, that law 
enforcement agencies caused or arranged for the defendant to 

i 

be housed near inmates Baldasaro and McDonald at the Worcester 
County Jail. A hearing was held to determine this fact issue 
and in fact, the clear and overwhelming evidence was that 
neither Baldasaro or McDonald acted as agents for the police. 
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| The defense put forth absolutely no proof in support of its 

sworn allegations of fact. It is within the context of defense 

counsel’s previous sworn allegations of fact, as set forth in 

his prior Omnibus Motion, that this affiant ask the Court to 

view this present sworn allegation of fact, that various 

witnesses have been instructed not to be interviewed by 
defense investigators * 

| (11) Additionally, defense counsel apparently submits as 

a grounds for a legal impediment basis that one David Nelson 
was called to testify before the Grand Jury which returned a 
true bill indictment against Raposa. David Nelson was listed 
by defense counsel as a potential alibi witness and in that 
regard was also interviewed by members of the Oswego County 
Sheriff’s Department. To the extent that David Nelson was 
possessed of evidence or information that would have assisted 
a Grand Jury in determining and deciding whether or not Sharon 
Raposa committed perjury is unrelated to his being a potential 
alibi witness for defense counsel. David Nelson was 
interviewed by members of the Oswego County Sheriff's 
Department on or about January 24, 1995, pursuant to the 
notice received by the People that he potentially would be an 
alibi witness. The People were fully within their right to 
interview David Nelson based upon defense counsel having 
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asserted that he was potentially an alibi witness, 
Thereafter, should Mr. Nelson have had information or evidence 
that may have tended to assist a Grand Jury relative to its 
determination of whether or not Sharon Raposa committed 
perjury when she testified before a Grand Jury on August 16, 
1994, it was proper for a subsequent Grand Jury to hear his 
testimony. 

(12) Defense counsel also apparently asserts that the 
mere issuance of a subpoena pursuant to CPL §610.20 for the 
telephone records of Francis and Alice Archambeault, on or 
about February 13, 1995, supports the conclusion of an 

improper utilization of the Grand Jury. Again, defense 
counsel in his notice of alibi dated November 1, 1994, 
identified F.A. Archambeault as being a potential alibi 
witness. Francis Archambeault is deceased. Apparently 
defense counsel was unaware of that fact. Alice Archambeault 

p’ 

resides in the State of Massachusetts and was interviewed by 
members of the Sheriff's Department. Thereafter, and based 
upon her statements to the police, a subpoena was issued for 
her telephone records. A Grand Jury subpoena was not issued. 

It is certainly proper for the District Attorney's Office to 
develop evidence and information flowing from a potential 
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alibi witness and the leads that may flow from that 
information. 

(13) In all respects, defense counsel’s motion should be 
I denied. The lack of substance of this motion Is most aptly 
set forth in defense counsel's memorandum of law at page 4, 
relative to Sharon Raposa. Defense counsel asserts that the 
fact that Sharon Raposa was Indicted for perjury has so 
thoroughly left her discredited In the public mind as to 
render her unbelievable at time of trial, The Court is well 
aware of the fact that there is a bright line distinction 
between publicity relative to an indictment and the weight 
that a trial juror would give to a particular witness' 
testimony. Mr. Fahey certainly will have the opportunity to 
explore in detail, during voir dire, the extent to which any 
potential trial juror has a preconceived notion as the 
credibility of Sharon Raposa. 

(14) For the reasons stated herein, the People oppose the 
motion. 

i 

11 * PEOPLE OPPOSE THE ISSUANCE OF AN ORDER HOLD ING 
OSWEGO COUNTY SHERIFF 'S INVESTIGATOR ROBERT 
WHEELER IN CONTEMPT OF COURT, JUDICIARY LAW 
§750.00, DEFENSE COUNSELS APPLICATION FRIVQLOUsT " 

(15) Pursuant to Judiciary Law §750.00, defense counsel 
seeks an Order from this Court finding that Investigator 
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i| Robert Wheeler was in contempt of Court when he testified 
before the Court in a Huntley Hearing held on April 18, 1995. 
i Defense counsel asserts that Investigator Wheeler testified 

falsely, evasively and perjuriously, 

i 

(16) This application by defense counsel is completely 
j frivolous, The Court had the opportunity to directly observe 
j bbe manne r and substance in which Investigator Robert Wheeler 
)■ test i f ied in response to both direct and cross examination 
questioning during the Huntley Hearing. Defense counsel 
claims in paragraph 11 of his moving papers, that the 
| substance of Investigator Wheeler's testimony was false and/or 
| evasive, and that further, It foreclosed further Inquiry by 
defense counsel as to whether or not there was a police agency 
strategy to confine his client in the Worcester House of 
Corrections, State of Massachusetts so that witnesses Robert 
j Baldasaro and James McDonald would have access to him. 

(17) The complete and utter frivolous nature of this 
j application is amply demonstrated by the Court's review and 
j inspection of the sworn allegations of fact of Attorney Fahey 
|j as seb forth in that portion of his Omnibus Motion in support 
1 1 of the motion to suppress oral statements made by his client 
i to Robert Baldasaro and James McDonald (see People's Exhibit 
| A attached). In defense counsel's affidavit, he swore to the 



i 



truthfulness of facts that Robert Baldasaro and James McDonald 

i 

were acting as agents for law enforcement authorities and 
further, that law enforcement authorities caused or arranged 
for the defendant to be housed near inmates Robert Baldasaro 
and James McDonald in the Worcester County Jail. Defense 
counsel had a full and complete opportunity to cross examine 
Mr. Baldasaro and Mr. McDonald, During the hearing defense 
counsel offered absolutely no evidence to establish his sworn 
allegation of fact. This previous allegation of fact by 
Attorney Fahey comes perilously close to being a misstatement 
of sworn fact in his moving papers. There was absolutely no 
evidence whatsoever adduced by defense counsel in support of 
this statement of fact. 

(18) Now defense counsel attacks one of the People's 
witnesses who testified during that hearing and sets forth 

T 

another frivolous claim/ that Investigator Wheeler testified 
perjuriously and/or falsely. The best evidence of how this 
j| assertion is absurd is set forth in defense counsel's Exhibit 
| H. Defense counsel would have this Court believe and accept 
that Investigator Wheeler testified falsely and evasively 
concerning his knowledge of the date of the defendant's arrest 
in Oswego County based upon Investigator Wheeler’s response to 
numerous questions on this issue. In Investigator Wheeler's 
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response he consistently stated that he was not sure of the 

date or the month. For defense counsel to have this Court 

believe that this constitutes perjurious testimony, reflects 

the shotgun approach that this application is intended to 
convey, 

(19) Defense counsel's motion to suppress his client's 

statements was summarily denied by the Court after the 

hearing. Defense counsel offered no proof whatsoever to 

support his sworn allegations of fact as set forth in his 

Omnibus Motion. Now he compounds the frivolous ways to take 

this Court's time, by seeking an order of contempt. This is 

further evidenced by defense counsel's assertion that his 

ability to cross examination Investigator wheeler was 

foreclosed by reason of Investigator wheeler's false and/or 

evasive and/or perjurious testimony. m support of that 

contention, defense counsel affixes to his moving papers, 

numerous exhibits identified as defense Exhibit I, j, K , L, M. 

It is obvious, that should defense counsel have wished to 

cross examine Investigator Wheeler by way of prior 

inconsistent written and/or oral statements, he was able to do 

eo. Defense counsel obviously had the documents in hand to so 

cross examine Investigator wheeler. He intentionally chose 
not to do so. 
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(20, People request the Court to summarily deny the 
motion for content in order pursuant to Judiciary Law S 750. 



(21) This portion of defense counsel's motion papers is 
at best confusing. it appears he is seeking an order from 
thrs court to disqualify the Oswego County District Attorneys 
from further prosecution of Indictment 94-161, and 
alternatively and separately, the appointing of a special 

prosecutor to investigate the allegation of perjury committed 
by Investigator Robert Wheeler. 

(22) People oppose this application in all respects and 
submit to the court it is nothing more than a last ditch 
effort by defense counsel to avoid a Jury trial i„ this 

proceeding. Indictment 94-161 was filed in the Oswego county 

Court on September 20, 1994 wi+-h ^ 

' with Attorney Fahey appearing 

with his client on October 24, 1994, for arraignment. 

Thereafter, defense counsel filed an Omnibus Motion seeking 
various forms of relief, only after the Court indicated that 
a Jury trial would commence on or about May 23, 1994, did the 
defense counsel file this most recent application seeking the 
assignment of a special prosecutor. To the extent that he 
wished to make a motion or application for a special 
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prosecutor before, he could have done so at any time from 
September 20, 1994, forward. The instant motion was received 
by the People on May 3, 1995, approximately twenty days before 
this matter was scheduled to commence by way of jury 
selection. It is patently obvious that what defense counsel 
is attempting to do, is to thwart the District Attorney's ! 

Office from going forward with this case. 

1 

(23) People submit that upon the Court's review of County 1 

Law §701., that there is no basis to support the assignment of j 

I 

E 

a special district attorney. That at no time did any member 

r 

1 

of the Oswego County District Attorney's Office engage in a j 

pattern of prosecutorial misconduct. This assertion by j 

defense counsel is wholly baseless. There is no proper basis 
upon which the District Attorney's Office of Oswego County j 

' I 

I 

should be disqualified, from prosecuting this matter. People j 

would ask the Court to review People v. Freeman , 172 AD2d j 

1045, 4th Dept. (1991). In Freeman , supra, it was held that j 

I 

b 

a lower court did not err in denying a motion for the : 

appointment of a special prosecutor, based upon the grounds 
I that one of the assistant district attorneys in that office 
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may testify at time of trial against a deffindant _ 

counsel's reliance upon PeoEle^v^pn^, 54 NY2d 294 ln 

support of this application is misplaced. la P^, supra , 

the court reviewed the circumstances under which a special 

prosecutor be assigned. j„ PaEerno, the defendant, an 

attorney, was charged with Criminal Contempt based upon his 

evasive answers to questioning during a Grand Jury proceeding. 
The assistant dis-trir-t- 

attorney who examined the defendant 

before the Grand Jury was also hio 

iso the same assistant district 

attorney who was going to try the case against the same 
defendant on an indictment charging contempt. That is 

absolutely not the case before this Court n«f Q 

1,115 Lourt - Defense counsel is 

attempting a classic ..boot strap., argument. Sharon Raposa is 
not being tried on Indictment 95-46 on May 22 , 1995 . 

Defendant Gary Thibodeau is being tried on Indictment 94-161 
jon that date. Defense counsel.s assertion that either this 
affiant or Assistant Donald E. Todd would become unsworn 
Witnesses against Sharon Raposa, should she be cross examined, 
is baseless. To the extent that Ms. Raposa was cross examined 

I abOUt Pri ° r all89ed inconsist ent statements, the mere fact 

that She WaS asked a questl0n durl "9 a Grand Jury proceeding, 
by the Assistant District Attorney, does not make the cross 

' examiner an unsworn witness. The requirements of Paperno . as 
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set forth at page 302, require a significant possibility that 
a prosecutor's pre-trial activity will be a material issue in 
the case. Nowhere has defense counsel asserted any basis to 
support this requirement. 

People therefore oppose the motion in all respects and request 
the Court to deny same. 

(24) For the reasons stated herein, People oppose defense 
counsel's motion. 

Date: 

sji^QS 
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STATE OF NEW YORK 
COUNTY COURT 


Decision and Order with respect tn Hof . 

995 regarding a ° f May 

appointment of a sDecial n r ' ! na ctment and 

pages 231-244 P CLJtor < d ated May l 9 1995 ^ 


OSWEGO COUNTY 


the PEOPLE OP THE STATE OP NEW YORK 


-vs- 


GARY G. THIBODEAU 
Indictment #94-161 


DECISION-ORde’p 
I ndex # 


Defendant. 


APPEARANCES: 


CLARY, L, J; 


HON. JAMES G, GROSE 

Oswego County District Attorney 
By. Donald H. Dodd, Esq. y 
Chief Assistant District Attorney 

JOSEPH E, FAHEY, ESQ. 

Attorney for Defendant 
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efendant Gary G. Thibodeau, through his atto „ ey Joseph £ 

Y' ™ ade 3 mOti0n Seeki "9 1) .n order pursuant to CPL 
Section 2l0.ao,i )(h) dismissing the indictment; 2) a „ ^ 

pursuant to Judiciary Law Section 750.00 adjudging Robert Wheeler 

6 " C ° ntemPt ° f “0 3) an order pursuant to County 

^ section 70! appointing a special prosecutor to conduct the 
proceedings in the within action. 

Defendant was indicted with his brother Richard Thibodeau 
and charged with Kidnapping in the First n« 

, . p 3 tne First De< ? ree and Kidnapping in 

the second Degree. The Grand Jury which handed down the 

indictment heard testimony from one Sharon Repose who resides 
with defendant. She testified that defendant remained at home I 
e entire day of the alleged kidnapping which was Easter Sunday 
and that defendant's brother Richard Thibodeau was not at Gary 
and Sharon's residence at all that day. 
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Defendant was arraigned on the charges on October 24, 1994 
and on November 1, 1994 his attorney filed a notice of alibi. 

The notice of alibi listed Sharon Raposa, Richard Thibodeau, 
Theresa Crawford, F.A. Archambeault, Leona Corey and David Nelson 
as individuals upon whose testimony Gary Thibodeau intended to 
rely in support of his alibi. 

In March 1995, a subsequent and different Grand Jury 
indicted defendant's girlfriend Sharon Raposa for two counts of 
Perjury in the First Degree in connection with the testimony she 
gave before the Grand Jury which indicted Gary Thibodeau and 

f° r Kidnapping. David Nelson and his wife 
Angela Nelson were among the witnesses testifying at the 
subsequent Grand Jury which indicted Sharon Raposa for Perjury. 

In addition, the Oswego County District Attorney's office 
subpoenaed from NYNEX, the long distance telephone call records 
of its customer, Francis and Alice Archambeault. 

On April 18, 1995, a Huntley hearing was held to determine 
the admissibility of certain hearsay statements defendant made to 
jail inmates while defendant was being held in the Worcester 
Correctional Facility in Massachusetts. Among those persons 
testifying at the April 18, 1995 Huntley hearing was an 
individual named Robert Wheeler, who is an investigator with the 
Oswego County Sheriff's Department, At the end of the Huntley 
hearing, this court ordered that the jailhouse statements of 
defendant were admissible at trial. On May 2, 1995 defendant's 
attorney submitted the instant motion. 

232 


The motion first seeks dismissal of the indi r 

Thibodeau on thp ^ indictment of Gary 

“ u on the grounds that- 

subsequent Grand Jury t0 lnvest . *"*"*“* -ed a 

against Gary Thibodeau — 

abodeau and because the sole purpose of the 

- tctment of Sharon Raposa was to discredit Raposa so as to 

n e ine Gary TMbodeM . s aubi ^ 

defendant of his rioht- ^ 9 

right t0 Present a defense. 

The court is ever mindful that it is imn r 
Jury for the sole „ . . ® lm P ro P« to use a Grand 

pending indictment for trial^slaT” ° f P re P ar ing an already 
“ - - 

I 104-05 (2nd Cir 1972); United 

F2d 316 336 ,,„d d. ~ d States v. Parrij , 330 

( nd Cir 1964); Matt er- Of s v »«. .. .. 

329, 333 Mo 7R , . _ -LB ypes u. r.ernej , 44 NY2d 

' (1978); and New York v n nn = j 

- ~nonaudy rh Nnllirr r 7 

787 70*3 /e „ —-£ii=k£e, 87 Misc 2d 

- (Sup ct Suffolk Cty 1976). „o W6V6r , . good 

angurry into other charges within the scope of the Gr d 

euthority ig aot prohibited even i£ i£ ^ ^ te “ d 

a . . 11 xt does uncover further 

evadence against an indicted person. I n Re Grand .r„-. 

^deeding, ibid, and Matter of Hyna e v T 

Dept 1977). Therefore, in order to ' ^ ^ 

dismiss the ' ^ defend -t's motion to 

dismiss, the court must determine that ^ . 

the GranH t dominant purpose of 

ury proceeding against Sharon Raposa was to further 

nvestigate the charges pen di„ g against defendant ^ ^ 

discredit defendant's aliM h 0 -f 

TMd and ftoas v T . 366 

44 N y 2d 239. Also see Hew VorW .. 

^ 6 -^ 122 Misc 2 d 991 and New York v n Qn H 

- V ’ nn nauri y, 87 Misc 2d 787. 
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In support of his motion and his allegation that the purpose 
of the subsequent Grand Jury was to further investigate the 
charges against defendant, his attorney has provided affidavits 
of David Nelson and Angela Nelson which indicate that the 
questions asked by the subsequent Grand Jury which indicted 
Sharon Raposa were identical to the questions asked of the 
Nelsons by Oswego County Sheriff's Department staff initially 
investigating the disappearance of Heidi Allen. 

The court finds that inasmuch as the charges against Ms. 
Raposa are related to the charges against defendant, or inasmuch 
as the alleged perjury by Sharon Raposa arose from testimony 
given by her in the case against Gary Thibodeau, it is not 
surprising that the Nelsons were asked to answer questions for 
the subsequent Grand Jury which were the same as the questions 
they had answered for investigators, An investigator 
interviewing a potential witness would try to gather from a 
witness only what information is relevant and a Grand Jury would 
also only be concerned with relevant information. When two cases 
are related, it is very likely that witnesses would be asked to 
recount identical facts to each set of inquisitors the witness 
appears before. Therefore, even if the Nelsons were asked the 
same questions by the subsequent Grand Jury as they were by the 
Sheriff's staff investigating the disappearance of Heidi Allen, 
its does not prove misconduct by the prosecution or improper use 
of a subsequent Grand Jury. Furthermore, it is illogical to 
assert that the purpose of asking the Nelsons questions at the 
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„ —wi were identical to the 
questions ashed by police interrogators ^ 

investigate the crimes charged against defendant. if the 
prosecutor was uRinrr 

,. tB “9 the second Grand Jury to gather additional 

ion, then it would be illogical to ash the same questions 

. ; e aSki " 9 the SMe !3 “ esti0 - «»ld not yield any new 
information, 

D e f e„dant additionally claims that another improper purp0Be 
Vtng the Nelsons testify befor a the subsequent Grand duty 

the Nelsons testimony for later use at trial 

:;;;; dant ; ita8 «. ™ 

read Pi ” " ° f ^ Th * -urt has 

and while the oourt notes the Second circuit's 

; ° f ^ *« utilizing the 

Grand Jury to freeze testimony after an ind^r . 

ndictment was returned, 

the court also notes that- i-u , 

that the second circuit did not order 

11 Furtherniore / Just as there was a breach of logic in 
e argument that the purpose of asking the Nelsons the same 

i:;r ,baf0rS 8UbSe,Uent Gra " d « «>• Cleons were 

* lnVaSti9at0 - - *0 »■«. further investigation, there 

“ 3 T aCh ° f lD9iC t0 ~ that the purpose of 

the subsequent Grand Jury was aieo to freeze the tasf 

Neisons for use later on. "" 

the -^T Wlth ' the Pr0BeCUtlM 3lready had ™ of 

mutual interviews with the Nelsons and could „ tlU „ reports 

Of those interviews for cross-ex^in' 

or cross-examining the Nelsons at trial. 



Secondly, and more importantly, had it been the prosecution's 
desire to simply obtain frozen testimony of the Nelsons, the 
prosecution could have had the Nelsons appear before the Grand 
Jury that indicted defendant Gary Thibodeau without ever having 
to call them before the subsequent Grand Jury. See Fisher , ibid. 
Therefore, the court additionally finds that the purpose of the 

■ subsequent Grand Jury was not to freeze the testimony of the 
Nelsons. 

A third argument put forth by defendant for seeking 
dismissal of the indictment is that the indictment of Sharon 
Raposa renders Ms. Raposa unavailable to testify on behalf of 
defendant as an alibi witness. In support of this argument 
defendant cites Washington v. Texas , a 1967 decision by former 
Chief Justice Earl Warren. However, that case is not on point 
with this issue. In Washington . the issue was whether a Texas 
statute, which prohibited accomplices from being defense 
witnesses, impermissibly violated defendant of his right to call 
witnesses in his favor. The United States Supreme Court held 
that the statute was unconstitutional for that reason. The issue 
in the case before this court is not the same as the issue in 

Washington v . , _Texas. What is at issue here, is whether the 

effect of the indictment of Ms, Raposa amounts to an outright 
denial by the government of defendant Gary Thibodeau's right to 
call Ms. Raposa as a defense witness just as the Texas statute 
denied that right to Washington, The answer is that it does not. 
The government is not prohibiting Ms. Raposa from testifying. 
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it,;; ?■ “ “ ,t "’" ««, 

should she so desire. 

The defense also cit@q w«kk 

^ bb v - 409 US 95 1n e 

::r that the ~ - ~~ 

more .■ ■, d6fe " Se WltnSSS - Mhile that Caee is ~at 

»i ar to this case than Wa^nat^, ^ is also 

““ ^ onts ide of the ury- s 

/ threatened a defense witness that if the 

witness testified 4-u-i * i 

]U 96 "° uld personally insure that the 

-ness was indicted for penury and if convicted, the sentence 
netvrn, The trial ju d g e also threatened that a per.ury 

I" T led - 10 ^ “* C3Se ' witnesses had 

hreatened b y the ;ud g e. m that 1972 case , th . United , 

upreme Court held, with Justices Rheinguist and Blackman 

dissenting, that the trial judg e had effectively driven the 

i ness off the stand and thus deprived defendant of due process 

o aw. T he facts in are not like the facts i„ the case 

before this court - I 

Gary mS ^ ^ ^ ° f —--t 

ary Thibodeau-s alibi witnesses, while it is true that the 

ilTT Pendi " 9 a " inSt Shar ° n RaP ° Sa ind “ aa -• — to 

SO • taendraent ri9ht t0 r8fUSe t0 should She 

so invoke her Pifth lUuend.ent ri g ht, doin g so would not be as a 
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result of any duress by this court. 

Furthermore, there is no evidence to indicate that the 
prosecution maliciously caused Sharon Raposa to be indicted for 
perjury. Therefore, the prosecution cannot be blamed because the 
defendant Gary Thibodeau seeks to rely on the testimony of 
someone who might invoke her Fifth Amendment right. 

The defendant also takes issue with the prosecutor's 
subpoena for the telephone records of Francis and Alice 
Archambeault. The Third Circuit of the United States Court of 
Appeals in In Re G rand Jury Proceeding , Ibid, held that...so long 
as records sought are relevant to the continuing investigation 
then the subpoena is valid. Furthermore, the burden of proving 
that the sole or dominant purpose of seeking evidence post¬ 
indictment is on the defendant, Ibid , at 1041. 

In light of the fact that the second Grand Jury did return a 
true indictment against Sharon Raposa, defendant Gary Thibodeau 
has not met his burden of making a factual showing that the sole 
or dominant purpose of the subpoena was to continue to 
investigate the already pending charges. Therefore, this 
argument is also not worthy of any sanctions by the court. 

The facts in the present controversy resemble the cases 
People V. Doe and People v. Tempera . 84 AD2d 182 (2d Dept 1981), 
app for stay denied 55 NY2d 839. In Re Grand Jury Proceedings 
632 F2d 1033; and United States v. Dardi . 330 F2d 316. In those 
cases, the Grand Jury was convened to investigate additional 
related crimes and in those cases the reviewing courts upheld the 
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6 prosec “t°r. Inasmuch as the alleged peri 
charges against Sharon Raposa are related to the h 
against defendant, but are also C 3r9eS P6nding 

—- ~~ 

defendant th- P rate and dis tinct 

rendant, this court finds that as in n„ , 

r, , — Q& i JU- Rfi GranH j,,-., 

Proceedi ng and D ri1 ., ^ JUr ^ 

-- the predominant role of tho v. 

Grand Jury which i„di - „ subsequent 

y which indicted Sharon Repose wes to ectuelly 

investigate end indict her for penury end not to further 

investigate the crimes pending against defendant Cary Th ibodea, 

s such, defendant's reauest t n h 
di»n, f , . request to have the indictment 

ismissed is once again denied. 

Defense seeks pursuant to Section 750 of the Judi ■ ' I 

to adjudicate Robert Wheeler a wit 7 Law ' 

to h» ■ " eSS at tha Huntley hearino 

to be in contempt of court. The 9 ' 

Tns defense eroues f-hat- r 

Wheeler of the „ 9 Investigator 

- evasively on the issue of th. lt. ! tT 

defendant Gary Thibodeau was arrested d ^ “ BbiCh tha 

as arrest ed and whether or not the 

accused was a suspect in Heidi Allen's din 

of his extradif • disappearance at the time 

extradition in Massachusetts. 

First of all, as Article 750 of the Judic¬ 
ial contempt is a very harsh remedy and sh^lyT^' 

— for the most egregious conduct in a court of Jw 

- z::::: h r aiact9 for which -—-—- 

f0r Crimi " al contempt. The section 
rous y deals with persons who attempt to disrupt court 

proceedings by disorderly and contemptuous behavior, noise, 
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Massachusetts. However, that is not the relief the defense has 
requested in his motion. 

In the event that Assistant District Attorney Dodd should 


become an unsworn witness in the upcoming trial of Gary 
Thibodeau, the defense will have the opportunity to object and if 
necessary, the court will then take appropriate remedial steps. 
Therefore, that part of defendant's motion which seeks the 
appointment of a special prosecutor is denied. 
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700 S. Perk Avenue 
rnwville, a 32700 
1 * 07 ) 264-5230 

Cocob Branch Office 
H Riveriide Drive 
Cocoa, R 32922 
(407| 633-1807 

Melbourne Branch Office 
(515 Strno Road 
Melbourne, FL 3293B-S2S3 
(407) 255-4470 


OFFICE'of' rai e Statp 6 'A'r, ey,s 0f,lce ' w ° rcest - c-ty* 

EIGHTEENTH jJn| C14 °J D A1E ATTORNE^^ °<*ric 
~--- pages 245-? cc ' »mm. L „,™ e Jj 


ua| -cu June 7 

pages 245-256 *<"». Lounrr 

100 East Pint Street 

f Sanford, FL 32771 

rHTnnTr—--f ( 407 ) 322-7534 


AW R, WOLFINGEf? Sm '° 

stateattorne ^M_S]3 ]JWWiU- -- 

\>J\ —Till s ' m^ ' IOl, 

mmSt 11 i\ \ I APR I 71995 I ‘ I ll ii" 


April 12, 1995 


mi 

m 


011 / 10 I 1 Juvenile Center 
190 N. Bush Blvd. 
Sanford, FL 32773 
(407) 323-2500 


Reply To: 


Sanford 


Syracuse, Xs^rk^f^ 

RE: State of Florid* *, B u 

K89-715-CFA d Robert Baldasaro 

Dear Mr. Fahey: 

taow^I^-^the^aper^you f^este^ccpies of 


Let me 


CRW/clf 

Enclosure 


Sincerely, 

NORMAN R. WOLFINGER 
STATE ATTORNEY , 

CHRISTOPHER R, WHIT' 
CHIEF OF OPERATIONS 






COUNTY O F OSWEGO STATE OF NEW YORK 
THE PEOPLE OF THE STATE OF NEW YORK f 


Indtz Nq* 


a%uinz; 



and GARY THIBODEAU r 



! 

i 
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Cztcndar ffo* 


JUDICIAL SUBPOENA 
DUCES TECUM 


Defendants) 


J 


TO 


uJItr vJnuiir nf thr Btutv at j-frui ilnrL 

C. WHITE, Seminole County State's Attorney 1 £"Oflj 

FLORIDA 


ice, Seminole County, 


GREETING: 

WE COMMAND YOU, That all business and excuses being laid a side, you and eacA of you appear 
and attend before Hon. .Lee Clary, Acting County Court Judge, Oswego County, 
ar Jefferson County Court House, 195 Arsenal Street, Watertown, NY 13601 

on the 10th dsy of April /o 95 ar ten o’clock, is the f nefendaft't'- 

and at any recessed or adjourned date to give testimony in this action on the part of the 


and that you bring with you, and produce at the time and olace aforesaid, a ee/tain, 

copies of any and all records, documents, memoranda, handwritten notations 
or summaries along with any and all correspondence, telephone logs, telephone 
messages or other communication by and between the State's Attorney's Office 
in Seminole County and either the Worcester County District Attorney's Office 
and/or the Oswego County District Attorney's Office concerning Robert E. 
Baldasaro, DOB:_ 12/13/62 


now in your custody, and all other deeds, evidences and writings, which you have in your custody or 
power, concerning 1 the premises. 

Failure to comply with this subpoena is punishable as a contempt of Court and shell make you liable 
to the perron on whose behalf this subpoena was issued ter a penalty not to exceed Hfty collars and all dam¬ 
ages sustained by.reason of your ran a re to comply , 

WITNESS, Honorable Lee Clary 
or saj'd Court, at WatSrtown, NY 
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DEFENDANT 
CASE # 

CHIME 

DETAILS 

DETAILS 

'ENSE DATE 
LEO 

LEOADD 

CITY 

STATE 

DATE RECEIVED 

CALLER ■ 

DISPOSITION 

COMMENTS 

COMMENTS 

COMMENTS 


BALDASARO, ROBERT 

88-1654, 88-2256, 88-2641, 89-715-CFA 
VOP 1 S 


9/1/93 DEF ARRESTED NH, 12/30/93 GOV WARRANT RETD, D LEFT NH 
POSSIBLY IN MASS 3/30/94 

NH, MASS 
5/17/94' 

YES PER DJS 

12/6/9^ EXTRADITION PKG TO GOV (NEW HAMPSHIRE EXTRADITION) 
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PROBATIUivT & 

PAROLE 

SERVICES 



Governor 

BOB MARTINEZ 
Secretary 

RICHARD L, DUGGER 


101 E. First Street • Suite 400 o Sanford, Florida 32771-1291 ° Telephone: (407) 322-7679 


Date: j 


Office of The State Attorney 

Eighteenth Judicial Circuit, Seminole County 
100 East 1st Street 
Sanford, Florida 32771 


To Whom It May Concern: 


l4Jrj^O 


Please be advised that a warrant for vrfjlation of Probation / 
Community Control has been signed on the following individual: 

Case Name-; \ &QLDAGAI2Q. &ob-er ~f 

y V ^ - 

Case Number: 8 ** 5*^ CFA 


Judge: 




t 

To assist with violation proceedings we have attached the 
following documents: is-A r" j i/ 

/ /t)4^&75 -^ H8&-22 5& CFA 

— ; _ kL, _ Violation Report -- 31> J CFA 

- 2 r«-vit , 6 7rr cfa ’ 

__ Witness- List 

——_ Or iginal Guidel ine Scoresheet 


If additional information is needed or we may be of further 
assistance r please advise* 



Correctional Probation 
Supervisor 



"orrectional ProbatS'bn 
Officer . 




«l' 

^ , ; a * , 

* fc 

jiff,’ 

■W* 

;#■’ ^°^blP Man c. n^,. 
fiobert Bu Maaarn 

Ifri.' 

■v* J 
1 ™ „ f ■ 

'■ i'y : ’!* 

* ,o .. 4 n - 

^Delinquency w/o arreet 

;?rj 


„„ STATE OF FLORIDA \ - 

department of corrections 

VIOLATION REPORT FORM 

DOC ’ !St . r 

____ Eg b^TY 1 BQ1 - 

._ Prom: John Walker ' 

Do K °- ^mErsn^r^ 


j|> rr ‘" t re ^ Bst8d -i- Remain under aupervision 

iV.^r'r 

Cua tody 

■^jyri Bond_ 

&OR 


TYPE OF Mrpm» T 

Arrest—_j[- Conviction. 

RECOMIvni^n^tri^ji.^ 


Follpw-up^ 


Ajnount $ 


■tj 


■■Date moved w/o permission 
/^ast known address 

_ T _ % 


Return for eu. p . n ei 0 „ /Revocation ^ 

LOCATION 

Mdre0S! ^^o^rino ^nondom.-n,-,., 
Altemont. f. r - r1 ,. P |„ rld 


ABSCONDING 


i*'t* 

■ i'*- 

T I 




ylDate: 


■l’rJ /l 


- City: _ 


^diti^^^/-"^— document under 

.■** yPCi-ATJON QP PnM piTTnM p i 

■vf* y- IOLft TyOM OF <~!nMn TTlOM p > ~ 

!*{• yiPLATlow n p eownr^T^T Tf" 

-^ * VIOLATION OS’ rnMprip Tmr r ' 

■-■15. _ " " " fiJ J -- 

rili 



DATS OccirePE-n 


,'lr P 
A\,. 



aa_ of U2SJB2 
as of 1 ^a/o t ^ 

aa of Jyic/ap 

as of pa/ic/o n 


CURRENT r puR T ttiata 


Ji-i * i + . 

■jgate of Sentence m/a _ 

'flame and location of Court cireuiT- °f feiiee Grand Thnf._ 

i- - ro„rt. 0r , n —, 1ir .. — 

$ ate of Conviction 

■ Tl9a — - Najne~and address orinH^^f S6ntence _ 

- _ ™ 01 inst Atutlon to whlciTcommitted 

Fel. 


ft. 


r* - 

W"' 

ill r 
£! 


Hied. 


3i h u ld !!*”" ba Compaci Service Onlv) 

Ya °- -- 

?». end piece tra nsfer effiters 

Y address and phone dumber of p erson .T-- 1 - Z - - 

--person to be contacted upon arrive 2 --- 

^ alm/kal ~ DD:l/28/91 —~ _ __— 0 P ok up violator: 


_ alm/ka l-- DD:l/28/9i 

F;i' 

i 

riginal: court / fpc i othnv D +. 
opies: Area 1 0ther state 

File 


DT: 2/5/91 
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Jft’pge 2 
Violation Report Form 

ml ■ ■: 

Hobert Baldasaro 


-“■iCasa 

"LStV: ■ 

- 


No- _K68-16S4-CFA, KBB-2256-CFA. KB8-2641-GFA. KflQ-Tig-nga 


VIOLATION REPORT FORM (con't) 
NARRATIVE 


ms-- 
*f&: 

;v 

■^ t ?- ease give below or on attachments: (1) How violation occurred 
statement; t 3 ) History of supervision; (4) Recommendation. 

''5v .v . * 


{give facto)j (2) Subject's 


vv-r r . 


v ' 

‘V i"t 


: r 4 

vht 


1 -> 


s"t- 


^:S 

i'IJ 
, *t n' 


■V' ■ 

>'V j ■ 

■ j- * j ■ 

■ , i '' 

."-.-Vi 

’ rKT ■ Ir'h 

-w\y * i 

'."i ■> 

m ■ 


■■xk 
«fu: ■ 

r;Z iv 
“•t's, 

■ ■* \ l ' ■ 

%*,, 

'*&' { f 

-ij*; j 


1-*; 


■ii- yy 
* ■ 

■N *j i 

sUp’ 

■ i j 11 

^4 

-m ■ 

r 1 L . 


.V\ , 


4-' P 

■ 1 h 

I*. . 

£ 

,1 


. r ' 

;;Vn h 


(i) 


HOW VIOLATION OCCURRED! 


VIOLATION of CONDiTION _ill! This violation occurred when the probationer 
failed to submit his written monthly report for the months of January 
and February 1991 as instructed by his probation officer, 

V IOLATION . O F—condition _(_2li Probationer violated this condition by 

failing to pay coat of supervision in the amount of $40.00 per month as 
required by F.S. and as of 2/5/91 he is in arrears of $120.00, 

VIOLATION OF_,CQNDITlON fS)i' According to an incident report cubmittod 
by the Orange County Sheriff's Office, Case £90-324534 the probationer 
committed the offense of -Grand Theft Auto in violation of F.S. 812.014 
and Grand Theft Property in violation of F.S. 812.014. According to an 
accompanying affidavit from Ms. Evelyn Rillera, the probationer on or 
about 12/15/90 stole a vehicle belonging to Ms. Rillera. In addition, 
he stole other property from her home while he resided there. The 
vehicle belongs to Ms.' Rillera ’b son, Jerome who is currently 
incarcerated in the Lake County Jail. Ms. Rillera has power of attorney 
to sign legal documents on her son's name. 


( 2 ) 


SUBJECT'S STATEMENT; 


_ Subject 

unavailable to make a statement at this 


has failed to 
time. 


report, therefore is 


(3) 


HISTORY , OF SUPERVISION: On 10/25/90 the Honorable Robert B. McGregor 
sentenced the probationer to three (3) years probation in Caaco K88- 
16S4-CFA, K88-2256-CFA, K88-2S41-CFA, and K89-715-CFA. All sentences 
are to run concurrently. The probationer was released from the Seminole 

County Jail n 10/26/90 and reported to the Sanford Probation and Parole 
Office that date. 

On 10/31/90 the probationer was read his conditions of probation and 
signed all monetary obligations and restitution obligations. At that 
time, he informed me he was staying with a friend in Winter Park, a M 3 Z 
Evelyn Rillera. He indicated that his home was destroyed by fire before 
he went to jail and he needed a place to stay. He met a friend in jail 
named Jerome Rillera. Apparently Jerome allowed the probationer to stay 
with his mother when he was released from jail. On 12/5/90 the 
probationer reported in and informed this officer that he had a new job 

with Atlas Glass Company in Orlando, Florida and that he was still livino 
with Ms. Rillera. y 


I#: 1, ; - 

■jjjpriginal: Court / FFC / Other State 
^Copies; Area 
File 
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Page 3 

Violation Report Form 
"*"* -Safe arf ».ia°» r . 

N °' - ~ «., 


VIOLATION REPORT FORM (con't) 
NARRATIVE 


hisjory np BTrpppvrr; Tn „ )eBnt<f ,„^ 


? n 12 / 20/90 this offi cer -„.i . 

indicating that tha . e ^ v ®d a phone call f_ 

informed Ha. Riiia^ P r °bationer had stole her ear °j l* 8, R . ilie ra 

sra t’r :x s \r£;tr 

sts H tU°. n “tr 

s-sr ::r - - --"=““ 9 r in tu rob ‘ tir; 

*t that t “ e thB r*b,t S " d dr “ nk «* »^ a™ u aa m tio„“ " S - RiU «» 
- -«o f he ~ & 

about tbe pro?at r ion.r il " 9 Ao f th ° 0ran9a c °“"ty sheriff-a 0 ffi 

him. Later that ! kpp * ssntl Y «». Rillera waaf ,° f ? ice called me 

Probationer! *£? £?'JL" 11 «' *“»■ Ola.VVo ttt ’ t a9al " 6t 

me that the orohaM D i=*er S on, who i talked to !? . pt to find the 
check. No chl»« " WM te ^inated because of informed 

probationer Called H b f in » fUed in that c.„ J! ^ With a bad 
for hia restitution an V tSt9d that he Would be in tcmo* ^ day ' the 
»«rd from the probationer!' That wae 

Officer'steve^an^of^h^orange !bnni1^F 1 !;beriff'^offic^!^^ 3 '^ 8 from 
RECOMMEf ipATTnn - Ba(1 _j „ 

the incident report th' " * nf ormation stated in th<s pfj 
be revoked and he h« 10 officer recommends that the k- * ^ dav i ts and 
Closer euoervl.i to two (J, 3 a “bjeofa probation 

reimpoeed. A11 raon0 tary obligations control for 

■ Lier imposed be 



r-tto the beet of „,y knowiedge and 


4^hn Walker 
•orrectional Probation Officer I 


W, Mason I —- 

,,, Correctional Probition Supervieor IT 

tcommendationa of Adminietrator to sendino 
i m l\: ending agency: 

i addition to the informal' 

3MS --- .St a d „°d C T tS - ~ 

jHt ■ ” 9 1 re ™«tio„ deteroination ci tt™=tances abou 

f.iffinal f Court / ppn / A 4.v. 
opaes: Area FC ? °ther State 


i-. 

fA 

h* 

+ * 


File 
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Docket no.. J8-1H4-CFA. XBa-aaBB-ri V. MS-at^lrra. 

i DOC# 748907 

STATE OF FLORIDA fi l - ckey/Walker 

FLORIDA DEPARTMENT OF CORRECTIONS 


AFFIDAVIT 

VIOLATION OF PROBATION 


Before me this day personally appeared _^g_hn Walker who, being first duly sworn says that 

L bert Baldaa^ro hereinafter referred to as the Probationer, was on the 25th day of October . *.D. 

^ placed ° n Probation for the offeree of .Obta ining Property Bv Worthier Check iKAS-T . 

|8z ?256-CF ftf K8B-2641-CFft) f Dealing in Stolei P roperty fEM-Tis-ern in the Circuit Court of 

sminole County, for a term of -three f3) years in accordance with the provision^ chapter 948, 
lorida Statutes, -4 

Affiant further states that the Probationer has not properly eonduete<^hj§.elfj|£t has 
Lolated the conditions of his probation.in a material respect by r ^ S?nio 

10 Cases * Al1 caEes ara t0 concurrent with each other. ^Ih?prob?t&ner 
as released from the Seminole County Jail on 10/26/90, P ^ 

antha^pf j! g0HDITI ° N <^ 1 Probationer has failed to submit his written monthEj reports'lor the 
nths of January and February 1991 as instructed by his probation officer. ■ 

F . OLATION OF CONDITION f2) i Probationer has failed to pay cost of supervision in the amount of 
. 0 per month as required by F.S. 945.30 and as of 2/5/91 he is 5120.00 in arrears. 

COLATION OF CONDITION (5) i Probationer on or about 12/5/90 committed the offense of Grand Theft 
in violation of F.S. or lesser included offense. Affiant would further show that the 

^port # 9 " 3 24 a 534 “ 9 f ° ff thiS ° ffenSe 12/15/90 »* the County Sheriff's Office 


r m “ charged for thia bffense on 12/15/90 by the ° range count ^ 


)KP RSCOMKE 


jproved byi 



CPS II 



fohn Walker, Cpo I 


H 

Sworn to and subscribed before me this //7*& day of February . A.D. 1991. 


r /slm/kal 

rigmal: 
04-902 
spies: 


( 1 } 


( 2 ) 


Court 

File 

Area 


Judge of the 


CIRCUIT 


Court 


in and for Seminole 
Notary Public 


_ County 


State of Florida at Large for 


Seminole 


Countv 


25 *. 


Eonuia tr.uu /union agenct inc. 


(^7A-Y pmiCi ST at: CF FLCHI9A AT UmVkTI F] ED COPY' 

T.7 1 ' . 14 rLJ'lUfS NO'/EMDSi! 3S, 19 9*1-^y/, I ■ • p 

ClE:’^°f r!i' r, jiT court 

SE ; .f.;n.E COUNTY. FLORIDA \ 

Ty- ] 9J 


DEPUTY CLERK 
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^ .tegory ti 
Chapters 3 
section 812 . 


] pncKEt N J n, fHUMAKY hfpkvJE) II fOS'VTV 


K89-715-CFA 


Sealcole 


A JUDGE ^.^1- 

- ■JlR'tf-'M ( V‘ : * 

Robert B^McGregor 


A DATE Or SENTENCE 

1 F H r 1 J ■ ■ . 


£, POCKET ND. tAPniTlGNAL CASES} ft. NAME 

* 

K08-2641-CFA B 

K80-1554-CFA 
K08-2256-CFA 


ft. name ' 

Baldasaro, 

Robert 

, -j ..- i 
t ■_ f 

Z* ■ v- J 

rnATE of niBTii 

12/13/62 

» imte of ok." knsk 

2/4/69 ' 

|C h T KIMARY OFFENSE AT CONVICTION \t ,j r ,V ; 

Dealiog in Stolen'Property"' 


10/25/90 


fcSEJC 

W* OF 



11 a FRnnATiDN violation 


1,1 HPLXA J 14 j; RQUIDEUNE SENTENCE IMPOSED 


□ mMMiwv control violation d trial 


L Primary offense at conviction 


Niimlmr of CninUs 


Points 


Den roe 


Life 



! 112 

I 2 M 

1 st 

70 

84 

1 01 

‘ 0 R 

2 nd 

35 

42 

: 4 t 3 

‘ 4 H 

3 rd 

13 

Ifi 

! 17 

’ ffi 


Primary offense counts in excess of four (from bark) 


[]. Additional offense at conviction 


Number of Courts 


Points 


Decree 


Life 

17 

20 < 

22 bi | 

24 

1st ph] 

16 

18 

20 

22 

1st" 

l A 

17 

18 

in 

2nd" 

7 

8 

n 

in ■ 

3rd 

a 

A : 

.5 

ft 

MM 

i 

. .2 .-1 

-T 


Aridhirmnl offense roimta in pxcw of feur (From bark) 
III A, Prior record 


Number of Prior CnrwicMnn* points 


Degree 


I.lfr 

50 

110 

180 

270 

I^i phi 

40 

PK 

I3H 

210 

I III 

30 

fifi 

0G 

152 

2nd 

15 

33 

4S 

81 

3rd 

5 

11 

18 

L.ST. 

MM 

1 

2 

4 

6 


Prior convictions in excess of four (from back) 
R Prior convictions for Category 6 offenses 
Number prior convictions_ X S * 

IV. Leg'll status nt timr nf offense 

No restrictions 
Legal constraint 

V. Victim Injury (physical) . 

None f v 

Slight f x ' 

Mndcrafe j 

Death or seven 1 


Season* for departure; 


SGfi-effective 7 / 1 /fif 
kdl 


„ hisviumnw ^ f. 

FLlr 

Gttt P'lMHin"* Cnmri[»Lefi ^ 


G DEPARTURE FHOM GUIDELINE 


Guideline Sentence: ComTOUn i t y 

Control or 12-30 months 


Sentence imposed. Indicating length and type 
(Pleasn print or type) 
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gS^S^rOR OFFICE USElDNL^Sft l> ' ^ 

i i»g§M: 
Mi«anr. ■■■' 


T ?Prob, 


t rt^wnW.i- i r * 11 f 




r\ - ,■ 1 SFtiSftEfc j 


Robert B, McGregor r _ 

Sentencing Judge 


William Catto 


Alfred Miller 


State Attorney 


. Sheila Jackson 

.I*■■; '■ •■ . ■ 

\ " -y r- *j 1 " J 

r 1 . J _- 4 ■■■ .-, - 

/ ■ ■ 


Defend an t/Defen« Counsel h 
■ l ^ 

■V r 

Finn I A ’ 


. Scoresheet Preparer 

■ ib' [F ' • \ 


■ ' J . 

. jt i 


" <■ ■' ■/'!. 


4 L ’^ ■''.V ^ 


^■>7- l --^ l ' Li Ahchtw/ jt ■ r j < > _ | 

WnV -'- n*rnuUr./rLf*w%y> Cou^vl ■' H 
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STATE OF New y 0RK 
OUNTY OF OSWEGO COUNTY COURT 

™ PE0PLE ° F ME S «TE OF NEW YORK, 

Plaintiff, 


corresponding Afflrma f t^ 0tf ° n pUrsuant to CPL 33o 30 • 

^ ’ 3 , 


-v- 



and GARY J, THIBODEAU, 

Defendants. 


NOTICE op MOTION 

Indictment #94-161 


s I R S: 

PLEASE TAKE NOTICE that- t-u 

at a Motion Term to be held th UndSrsigned vili move this Court 

la thereof on the j 

“ 9:30 °' Cl ° 0)t *» «- forenoon or as soon th ^ ^ ^ 1995 '' 

^ heaM the Oswego CQun Sreafter M 

Churchin R °»*. Oswego, New York f ** °“ t * r ' 39 

an order pu ~ - 
Kidnapping i n the Ver<Uct ° f 

entered^t^ 

of June, i,„, upon the groMd 18 aCtlM « the 19 th day 

trlal ° f tMs act ion was legally “ P °" ^ 

V6rdlCt convact ing the Defendant, Gary ^ “* 

the First Degree pursuant to *13 *. 25 , in 

a£ - Hsj ^2fls- and because ’ ° ^ ESSaLlaH ^iha^ a £ a 

- -—-^ndifiirthT^^^ 

Defendant, Ga r y Thibodeau, wouid vioiate h s tl0 " " «“ 

to equal protection of the la constitutional right 

“■ - - - 

OI NPW Ynr]: and the 


Z51 



relief as the Court deems just, equitable and proper. 
DATED: July 13, 1995. 


TO: 


Yours, etc., 

WILES & FAHEY 

Attorneys for Defendant, . -^ 

Gary Thibodeau***-"' " 

Joseph E. Fahey, Esq., of Counsel 
1010 state Tower Building 
Syracuse, NY 13202 
Telephone: (315) 474-4648 

OSWEGO COUNTY DISTRICT ATTORNEY'S OFFICE 
Donald Dodd, Esq. 

Oswego County Public Safety Center 
39 Churchill Road 
Syracuse, NY 13126 


255 







Attorney General’s Memorandum of law in opposition to 
defendant’s 330.30 Motion dated August 3, 1995, pages 289-2 
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COUNTY COURT : STATE OF NEW YORK 
COUNTY OF OSWEGO 


THE PEOPLE OF THE STATE OF NEW YORK, 

-against- 


GARY J. THIBODEAU, 


and 


Defendants. 


memorandum of law 


Preliminary Statement 


Ind. No. 94-161 


This memorandum is submitted by the Attorney General 
pursuant to Executive Law section 71 in opposition to the motion 
of defendant Gary Thibodeau for an order, pursuant to CPL 
§ 330.30(1), setting aside a verdict finding him guilty of Kid¬ 
napping in the First Degree, insofar as that motion is based on the 
argument that section 135.25 (3) of the Penal Law, on its face, 
violates the Constitutions of the State of New York and the United 
States. Under the Executive Law, the Attorney General's appearance 
in this case is for the sole purpose of supporting the con¬ 
stitutionality of the statute in question. 
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Question Presents 


Is subdivision 3 of Penal Law section 135.25 constitu¬ 
tional insofar as it contains a presumption which permits the 
finder of fact in a prosecution for kidnapping in the first degree 

to infer that the person abducted is dead from evidence of his 
absence? 


Btatute at Taana 

Penal Law S 135.25(3): Kidnapping in the first degree 

A person is guilty of kidnapping in the first degree when he 
abducts another person and when 


3. The person abducted dies during the abduction or 
before he is able to return or to be returned to safety. Such 
death shall be presumed, in a case where such person was less than 
sixteen years old or an incompetent person at the time of the 
abduction, from evidence that his parents, guardians or other 
lawful custodians did not see or hear from him following the 
termination of the abduction and prior to trial and received no 
reliable information during such period persuasively indicating 
that he was alive. in all other cases, such death shall be 

presumed from evidence that a person whom the person abducted would 
have been extremely likely to visit or communicate with during the 
specified period were he alive and free to do so did not see or 
hear from him during such period and received no reliable informa¬ 
tion during such period persuasively indicating that he was alive. 
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Kidnapping in the first de gree is . elass ^ 


argument 

PENAL LAW SECTION 135 25 Ml tc 

tionally valid and in » Is cons titu- 

xidnapping, permit^ a prosecution for 

OF THE VICTIM OJ^THE^As™ L° INFER THE DE ATH 
PERSON WHOM THE VICTIM^mn u J VIDENCE THAT A 
LIKELY TO VISIT ORCOMMnS?^?* 7 ® BEEN EXTRE «ELY 
THE SPECIFIED PER?on ^ ICATE WITH DURING 
TO DO SO, DID NOT SEE^no^^ ALIVE AWD FRE E 
DURING SUCH PERIOD Aun 0 ^^ PR0M THE VICT *M 
INFORMATION DURING fiHrv R «£ EIVED N0 RELI ASLE 

indicating™^ wL CH ^i^ 0D PWS ™ SIVEL * 


Under the Revised Penal T 

enal Law - enacted in 1965, kidnapping 

- related offenses were graded so as t0 distinguish ^ _ 
serious cn.es chitted by such conduct and fco ^ 

punishments appropriate to the form ma 

form, manner and effect by which 

the offense was committed Thp 

-he most serious form of kidnapping 

tablished under the statute was the crime this defendant has been 

convicted of, Kidnapping in the first Degree, a Class A-! felony 
under section 135.25. 

As the Executive Director and counsel to the Tem¬ 
porary state commission on Revision of the Penal Law and Criminal 

Code (known as the ^ 

Bartlett Commission") explained in the first 

Practice commentaries published after enactment of the Revised 
Panel Law, first degree kidnapping was designed to be "reserved 

f °r “ e ““ —hensible kinds of abduction and is predicated in 
three situations only." Denser and Lilian, "Practice Commen¬ 
tary," 39 McKinneys Renal Law S 135.25 at 318 ,1967 ed.,. Th e 
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'tuation applicable in this case is a kidnapping in which "[t]he 
person abducted dies during the abduction or before he is able to 
return or to be returned to safety." p.l. § 135 . 25 ( 3 ). 

With regard to this aggravating element, the Bartlett 
Commission staff commented that »[i]n view of the impossibility of 
proving death in many instances where the victim simply is never 
found or seen again," Denser and McQuillan at 319, the statute 
permits the jury to infer that the victim is dead "from evidence 
that a person whom the person abducted would have been extremely 
likely to visit or communicate with during the specified period 
were he alive and free to do so did not see or hear from him during 
such period and received no reliable information during such period 

persuasively indicating that he was alive," P.L. 5 135.25(3). The 

defendant now contends that this presumption renders the statute 
"void for vagueness" in that it does not specify a "clear, speci¬ 
fic, definable period of time ... for the victim to be missing and 
incommunicado..." Defendant's Memorandum of Law at 7 . 

In making this argument, defendant appears to confuse the 
constitutional requirement that a statute must "provide sufficient 
notice of what conduct is prohibited [and may] not be written in 
such a manner as to permit or encourage arbitrary and discrimina¬ 
tory enforcement," see Peop.le v. Bright, 71 N.Y.2d 376, 381 (1988), 
with the constitutional standards which must be met when a statu¬ 
tory presumption is applied to permit "the trier of fact to 
determine the existence of an element of the crime—that is, an 
'ultimate' or 'elemental' fact-from the existence of one or more 
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1 evidentiary 1 or 'basic facts .„ ^ntv Court . .- n -.- . 

“ i "' 442 U - £ - 14 °' 156 (1979) - U ^er either theory, however, 

defendant's attack on the statute must fail. 

The statute is not in the least bit vague. It unques¬ 
tionably meets the standards outlined by the court of Appeals in 

Peoole v. "mt-*, 71 N.y.2d 3 7 6, 382 (1988) because it provides 
sufficient notice of what conduct is prohibited" - kidnapping - 
and cannot be said to be "written in such a manner as to permit 
or encourage arbitrary and discriminatory enforcement." Thus, 

. although it does not fi* a specific length of time during which thl 
Victim must be absent, it does define the relevant period as that 
"following the termination of the abduction and prior to trial." 
Defendant's objection. therefore, goes not to the statute, or the 
crime it defines, but rather, to the means it provides for proving 
one of the elements of the offense. 

The United states Supreme Court has characterized 
"[inferences and presumptions (as) a staple of our adversary 
system of factfinding." «b^Mrt ^.Ulster County „ . 

442 U ' S ' at 156 ' In U u P h ^d the presumption set forth in 

Penal Law section 265. 15 under which a jury may convict all the 

passengers in an automobile for criminal possession where an 

illegal weapon is found. The Court of Appeals has held that 

statutory presumptions in this state are all permissive, meaning 

that a jury is free to reject the inference the statute permits 

them to draw. Peg p . Ie v. McKentU , 67 N.Y.2d 695, 696 (1986).. The 

supreme Court concluded in All^n that a "permissive presumption" 
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violates the Constitution only if, "under the facts of the case, 

th6re 15 a ° national way the trier could make the connection 
permitted by the inference." County Court of Ulster rnnnty w 
AUsn, 442 U,s. at 157 (emphasis supplied) 

It is hardly irrational for a jury to infer the death 
of the victim from the evidence specified by the statute in issue 
in this case. The fact that defendant can hypothesize various 
circumstances under which the predicate facts could exist while the 
victim remained alive does not render the presumption constitu¬ 
tionally infirm. Indeed, the Supreme Court has specifically held 
that there is no requirement that "a presumption be accurate in 
every imaginable case," County C ourt of Ulster Cnuntv v. Align , 442 
U.S. at 155, S ee also £epple v. Mare! f 152 A.D.2d 97, 100 (1st 

Dep't 1969} (In a void for vagueness challenge to a statute, "the 
court will not strain to imagine marginal situations in which the 
application of the statute is not so clear.") The touchstone of 
the presumption cases is that the defendant be permitted under the 
statute to present evidence and argue against the application of 
the presumption. Section 135.25 plainly meets this requirement. 

It permits argument to the jury that the presumption should not 
apply where, as in this case, indictment is brought four months 
after the victim was last seen, and/or trial commences thirteen 
months into the "disappearance," and that, consequently, the People 
did not meet their burden of proving the aggravating element beyond 
a reasonable doubt. There is, however, no constitutional require¬ 
ment that the jury accept that contention. 




Moreover, there is no basis for defendant's assumption 
that, in order to be constitutionally valid, a presumption must 
conform to other statutes which address similar evidentiary issues. 
Thus, the statute does not purport to provide a basis for a fact¬ 
finder to find that the victim of a kidnapping is dead in any 
circumstance other than in finding the kidnapper guilty of the most 
serious degree of felony kidnapping. For example, it would not 
operate to permit a jury to convict the defendant of murder or any 
other homicide offense, even though it is well-settled that, 
coupled with some other proof, such as a confession or circum¬ 
stantial evidence, evidence of a victim's prolonged absence could 
provide a basis for a jury to find that the alleged victim was 
dead, £ee, People v. Lipsky, 57 N.Y.2d 560 (1982); People 

——curro, 161 A.D.2d 784, 785 (2d Dep' t 1990), lv. denied . 76 
N.Y.2d B55 (1990), See also, Government v. Harris . 93 s F.2d 401, 
411, nn. 11-14 (3d cir. 1991) (collecting cases involving homicide 
prosecutions without direct proof that victim is dead). Therefore, 
the existence of a statute requiring proof that "a person is absent 
for a continuous period of three years" before a presumption of 
death is applied in an "action or proceeding involving any property 
of such person, contractual or property rights contingent upon his 
or her death or the administration of his or her estate.,.", 
E.P.T.L. § 2-1.7, has not the slightest bearing on the constitu¬ 
tionality of the presumption at issue here. 

Defendant's reference to the requirements of the law with 
respect to similar presumptions found in other statutes cannot 
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can meet his burden of 


serve as a basis by which the defendant 

establishing the unconstitutionality of this presumption beyond a 
reasonable doubt. Matter of Van. Berkel v. Pnw»r 16 N .y. 2d 37 , 40 

(1965). indeed, the strong presumption of the constitutionality 
of legislative enactments, People v. Bright . 71 N.Y.2d at 382 
(1988), requires the court to construe the statute to preserve its 
constitutionality wherever possible. People v, Epton . 19 N.Y.2d 
496, 505 (1967), cert, denied, 390 U.S. 29 (1968); Defiance Milk 

Products Co. v. Du Monri , 309 N.Y. 537, 540-1 (1956). Accordingly, 

defendant's facial challenge to the constitutionality of this 
statute must be denied. 

CONCLUSION 

For the reasons stated, the defendant's motion to vacate 
the jury's verdict on the ground that section 135,25(3) is uncon¬ 
stitutional on its face, should be denied. 

Dated: New York, New York 

August 3, 1995 

Respectfully submitted, 

DENNIS C. VACCO 
Attorney General of the 
State of New York 
Intervenor Pro se 

EDWARD D. SASLAW 
CHRISTINE DUISIN 
Assistant Attorneys General 
Of Counsel 
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People's correspondence to defense counsel regarding 
possession of the diary of Heidi Allen dated Auqust 7 199^ 
pages 300-310 


©fftcc of tljs ^Btsirtci Attornog 


PUBLIC SAFETY CENTER 
39 CHURCHILL ROAD 

OSWEGO, NEW YORK 13126 

JAMES G. GROSE TELEPHONE {315} 349-3300 

OISTRICTATTORNEY 


ASSISTANT 

DISTRICT ATTORNEYS 


DONALD H. DODD 

CHIEF ASSISTANT 
DISTRICT ATTORNEY 


August 7, 1995 


SIGMUND V. MAZUR 
WALTERW. HAFNER 
JAMES P. McGRATH 
DONALD E. TODD 
SPENCER J LUDINGTON 
THOMAS BENEDETTO 


Joseph Fahey, Esq. 

1010 State Tower Building 
Syracuse, NY 13202 

Re: People vs. Gary J. Thibodeau 
IND 94-161 

Dear Joseph: 

In response to your letter dated August 4, 1995 (Friday) I 
submit the following. The District Attorney's Office is not in 
possession of that which purports to be a diary belonging to Heidi 
Allen. This office is in possession of a photo copy of what may be 
a diary of Heidi Allen, 

I have personally reviewed this document. There is absolutely 
no direct or indirect reference in this writing concerning any 
interaction or contact of any fashion between Heidi Allen and Gary 
Thibodeau or Dick Thibodeau. The content of the information set 
forth in this writing does not constitute Brady or Rosario 
material, 

Relative to the telephone message set forth in the sworn 
statement of your office paralegal, Meg Moller, I do not know the 
identity of this person. The only female persons that were known 
to be in the D&W Convenience Store on Easter Sunday morning were 
Heidi Allen, Mary Duel and Pat Granger. Enclosed please find a 
copy of the statement of Patricia A. Granger, previously disclosed 
to you. Additionally, please find a copy of a certified letter 
sent to the Oswego County Sheriff’s Department and received by them 
July 21, 1995, which purports to be from Patricia A. Granger. 


i 
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Joseph Fahey, Esq. 

Re: People vs. Gary Thibodeau 

August 7, 1995 - Page 2. 


I thank you very much for your attention to this matter. 



DONALD H. DODD 

Assistant District Attorney 

DHD:ar 
Enc, 

cc: Honorable Lee Clary 
William Walsh, Esq. 
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Voluntary Affidavit of Brittany Link dated March 11 1996 
pages 398-400 


I. oMTTAA/M Ui4VC , being duly sworn, state that I am 14 

years of age and my address is_ 311 foxa p My, _ 

My occupation is SP^i/Vf_, and I have completed 1 y ears 


of schools I can be reached at the following phones, 
and business. 


home, 


X t+A f ftfftfy'l'C sv t ft A i/*r$Xt l #\AT€ /n F >P/l Ti# 


£Afl\& mt finrr /WrcwfeuJ peters*d rW 


-Tih" t/*rc fnu f hfi*Cc 





rz£ fV-t i«ru*>i cut 


CCwTfC 


nn\; ovia . -i a wiwvn ft/f>«. fV*^~ WA/’V *, 

if uv>^ cJt j"iW ivA/ SVaX or urVitD'it/’ jV- u/>V A tygAyn. 



tNrv 'h I J ihi 


I have reed this statement (had this statement reed to me} which consists of- JL\I re T fragets} and the facts 

contained therein are true and correct to the best of my knowledge, I have also been told that swearing to a 

false statement can make me guilty of a crime, _ , a / / 


Witness: 

Witness:. 
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a r/’/.'fe 


Page_3- of 


.pages 


Subscribed and sworn to before me 
thii day of 


ROBERT L CAIVER 

httirf FrUlc, Itlll tr Ufa Itrt 
Hi. 41&7T7, Li( r In OniHilt C*unl, 
Crialiilit Cipktl 4 I it/ i 
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Notary pubiic/commlssfoner of deeds 


Hi i (4 c*ifnl, 
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Brittany Link by Randi Bianco 
statement is true? 

A. Mrn-mm. 

Q. Okay, 

MR. CALVER; Okay, It is now approximately 6:10 
PM on the 11th of March, we're terminating the 
interview at this time with Brittany Link. Are there 
any other questions or comments? 

Q. No other questions. Do you have any questions of us? 
A. No. 

Q. Okay, Great. Thanks for your time. 

MR. CALVER: Thank you very much. 

A. Yep. 

CERTIFICATE 

This is to certify that the foregoing is a true and accurate 
transcript of the aforementioned videotaped interview to the 
best of my ability. 

DATED this day of July 1996 



JAMIE L. VINCENT, RMR 
OFFICIAL COURT REPORTER 
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Brittany Link by Randi Bianco 

Brittany, There you go. Okay, over here, you need to write 
one of one on the top here. All right, the second page. 

Okay. And the third page. 

Now I an going to be the witness to your 
signature. Okay, and I think we have explained this before but 
you do know that I an one of Gary Thibodeau's attorneys, right ? 
A. Yep. 

Q. Okay, Bob, if you will be the notary on this. Do we 
want to have Brittany put a date by her nane, too? 

MR. CALVER: You nay want to date that. Right 
next to your nane just put the date. 

A. What is today? 

MR, CALVER: The 11th. That is page one, 

Q. Would you like to have a copy of this statement? 

A. It doesn’t matter. 

Q. We don't have a copy machine here, obviously, but we 
can get you one if you'd like to have a copy. 

A, No, that's okay. 

MR. CALVER! I will have you date the second 

page. 

Q. You understand that this statement is just 
supplementing the other statement you gave? 

A. Yes. 

Q. Just has a little more facts. But the first 


JAMIE L. VINCENT, RMR 
OFFICIAL COURT REPORTER 
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Brittany Link by Randi Bianco 

A. Yep. 

Q. Is there anything you'd like to change in that 
statement? 

A. No. 

Q* Okay. Have we asked you -- is there anything you'd 
like to tell us that we haven't asked you about that you can 
think of? 

A. No. 

Q, Okay. Now you understand that you're swearing under 
penalty of perjury to that statement; is that right? Do you 
understand that? 

A. Yes. 

Q. Because it's 100 percent truthful; is that right? 

A. Yes, 

Q. Okay. Take it away. 

MR. CALVER: Okay. At this point in time we'll 
have to ask Brittany to sign her personal statement. 

Q. Three different pages. 

MR. CALVER: Three different pages, statement 
consists of three different pages, each with her 
signature. And at this time I will ask her to 
initial any changes concerning each page. 

Q. Right here because I made a mistake I was writing 
four instead of five. I wrote RJB, Just circle your initials, 

JAMIE L. VINCENT, RMR 
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correct to the best of my knowledge. I have also been told 

that swearing to a false statement can make me guilty of a 
crime. " 


Do we have that accurate? 

A. Yeah. 

Q. Okay. I want you to take sometime and read it just 
to make sure, okay, read it yourself. If you have any problem 
with my handwriting, let me know. So we will leave you alone 
for a second and you have all the time you need to review it. 

(Break taken) 

Q. We have to change the batteries. But you have had an 
opportunity to review that statement? 

A. Yes. 

Q. All three pages? " ,s 


A. 

Q. 

minutes, 
A. 


Yes. 

And we had left you alone for about five or six 
I guess it was, and you read it by yoursel^?^'^ 
Yep. 


You can read and write the English language, I take 


A. Yes. 

Q. And there is no problem with the statement? 
A. Nope. 

Q. Is it completely accurate? 

JAMIE L. VINCENT, RMR 
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2 about the date. Dodd would always tell me, 'That's okay, 

3 kiddo, 1 and immediately change the subject. This led me to 

4 believe that I was not supposed to say these things at trial. 

5 ! "On the day I testified, Dodd confirmed my 

6 feelings by telling me that he wouldn't mention the dream at 

7 trial if he were me. When I testified at trial, I never stated 

8 that I wasn't sure of the date or that this might have been a 

9 dream, I remembered what Dodd had said about answering yes to 

10 his questions so I just answered yes. I didn't know any better 

11 and I thought that's what I should do. That's why I 

12 answered -- that's why I answered that yes, I was sure. 

13 "After Gary Thibodeau's trial but before 

14 trial, I was interviewed at the District Attorney's 

15 office by Donald Dodd. It was sometime in August of 1995. 

16 Dodd told me I was going to have to testify the same way in 

17 trial that I did in Gary's trial. He then gave me a 

18 copy of my testimony, 

19 "I was interviewed again in August by Dodd of 

20 the District Attorney's office. I told him again that I wasn't 

21 sure of the date. I also told him that this might have been a 

22 dream. I just couldn't be sure. He did what he always did and 

23 said, 'That’s okay,' and changed the subject. 

24 i "I have read this statement which consists of 

25 three pages and the facts contained therein are true and 
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room as my parents had left to go to the vending machines* 

Dodd then told me in words to the effect, 'I'm going to be 
asking a lot of questions. Just agree and say yes and things 
will go quickly and you will be able to get out of here 
quickly.' 

"The third interview occurred in June 1995 at 
the District Attorney 1 s office. Donald Dodd the prosecutor 
conducted the interview. Dodd again asked me questions about 
what I saw. I told Dodd I would tell him the same things I 
told him before, that I wasn’t -- that I was not sure if what I 
saw was reality or if this was a dream. I said this more than 
once. I also told him I wasn't sure about the date. He said, 
'That's okay, ' and then changed the subject. 

"The fourth interview occurred the day I 
testified at Gary Thibodeau’s trial. This occurred at the 
District Attorney's office and Donald Dodd conducted the 
interview. Dodd asked me if I felt comfortable taking the 
stand. I said I felt uncomfortable because I wasn't sure if 
this was a dream and that I actually saw what I saw. Dodd then 
said, 'That's okay, but if I were you, I wouldn't mention that 
it may have been a dream, but do what you want,' 

"Each time I was interviewed by Assistant 
District Attorney Donald Dodd, I told him I wasn't sure if this 
was a dream or if it actually happened. I wasn't even sure 

JAMIE L. VINCENT, RMR 
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We didn't put your phone number or your business 
phone, obviously you don't have a'business. 

"I was interviewed approximately four times 
prior to Gary Thibodeau's trial. The first interview occurred 
in May or June of" — 1995? 

A* Yeah. 

Q, Okay, we will have to sign that because I put '94 by 
accident, "This interview occurred at my house and Detective 
Yerdon conducted the interview. During the course of the 
interview, I advised Detective Yerdon four or five times over a 
45-minute period that I just wasn't sure if what I saw was real 
or whether it was a dream. I thought it might have been a 
dream and felt strongly about this. Additionally, I was not 
even sure whether this happened on April 3rd, 1994. I told 
Detective Yerdon that I wasn't sure about the date two or three 
times. 

"The second interview occurred approximately 
three weeks later at the District Attorney's office. Assistant 
District Attorney Donald Dodd conducted the interview. During 
the course of the interview, I told Donald Dodd one or two 
times that what I saw may not have been reality but it might 
have been a dream. I also told him about three times that I 
wasn't even sure this happened on April 3rd, 1994. 

"At one point, Dodd and I were alone in the 

JAMIE L. VINCENT, RMR 
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A, Okay, 

Q. If you have any questions about anything, you let me 

know? 

A, Okay. 

Q. Okay. 

A, Yep. 

MR, CALVER: We are at the point where we are 
letting Brittany take a short break and the attorney 
and myself, Investigator Calver, will be discussing 
the file briefly. We will break the tape at this 
point and begin resuming with the interview in a few 
minutes, 

(Break taken) 

MR, CALVER: It is 5:56 PM and Brittany is being 
called back into the interview room to begin the 
process of completing this interview. 

Q. Brittany, do you want to come in and listen to this 
and see if we got it. Okay, I am going to read this to you and 
then I am going to give you a chance to read it yourself. 



A. Okay. 

Q. Okay. It says, "I Brittany Link, being duly sworn, 
state that I am 14 years of age and my address is 397 Kenyon 
Road, Mexico, New York. My occupation is student and I have 
completed 7 years of school." 

JAMIE L. VINCENT, RMR 
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Q. "I felt pressured to say yes to what I saw," 
something like that. I don't know what that word is here. 

It's -- my copy is bad. 

A, Oh. 

Q. Is that statement accurate still? You have to say 
yes or no for the tape? 

A ■ Yes. Yes. 

Q. Okay. Here is what I think — what I think we should 

do is I'd like to get something in about the dream. What do 
you think, Bob? 

MR. CALVER: You can amend it or just make a 
supplemental. 

Q. A supplemental, I think. 

MR. CALVER: It's up to you. I'll go with your 
opinion on that. 

Q. Why don't I do this, if this is all right with you -- 
well no, we are going to have to do it today because it would 
be hard for her to get to a notary, I would imagine, so we'll 
have to draft it up today. 

Why don't you, you know, sit down for a few 
minutes and, you know, watch some television and let me talk to 
Bob and draft something up. Would that be okay with you? 

A. Sure. 

Q. Only take me 15 minutes or so. 
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Road, Mexico, My occupation is student and I have 
completed" -- it doesn't say how many years of school, 

"I can be reached at the following phones," and 
it's blank home and blank business. "I want to state that I am 
not sure if my testimony at the trials of Gary anddiimiMV 

was true. I felt pressured into testifying and felt 
pressured into saying what I said under oath. 

"X felt pressured-by Donald Dodd, Assistant 
District Attorney and Investigator Yerdon of the Oswego County 
Sheriff's Department. Both Dodd and Yerdon asked me the same 
questions over and over. Finally I felt pressured into 
answering their questions the way they wanted me to. The 
Assistant District Attorney Dodd told me if I didn't testify 
that Heidi's murderer" 

A. Would go free. 

Q. "Would not go to jail." Okay. "I want to state that I 
am still not sure, I am not sure. I am not even sure if the 
day I saw the van was Easter Sunday. Xt could have been the 
Sunday day before or after. 

"I told Yerdon and Dodd that I wasn't sure 
several times and they told me I had to give them a yes or no 
answer, So I felt pressured to say yes to what" — I don't 
know what that word is, my copy is bad. Can you read that. 

MR. CALVER: No. 
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it was me, Mike Neville, Will Neville and Jack Clark and Amanda 
and those guys and we asked them if they wanted to play 
hide-and-seek and that's how we all became friends• 

And we were all just playing and talking and 
sitting over there on the steps (indicating) and we were 

-J 

talking and then she’s — I was like, "Yeah, I testified." 

Q. You were saying that to your friends? 

A. To the -- to her nieces. 

Q. Okay, Now, you had an opportunity to review the 
statement you gave to Bob and Joyce Calver, haven't you, an 
opportunity to review that statement, the statement you signed 
in December? 

A. That one right there? 

Q. Yes, this one. 

A. What do you mean, look it over? 

Q. Look it over to make sure it's accurate? 

A. The day that they were here, 

Q. Okay. I want to go through it again with you to make 

sure that none of this — I want to make sure that this is 

exactly what happened and that these are your exact words and 
then I think we're going to take a supplemental statement, 
okay. 

It says, "I, Brittany Link, being duly sworn 
state that I am 14 years of age and my address is 397 Kenyon 

JAMIE L. VINCENT, RMR 
OFFICIAL COURT REPORTER 





1 


Brittany Link by Randi Bianco 


35 



2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
IB 

19 

20 
21 
22 

23 

24 

25 


A* I'm certain about that because I came to Sharon about 

it. 

Q. Okay. Do you have any questions, Bob? 

MR. CALVERi No, other than I would like to 
clarify your statement that you just made. You came 
to Sharon about it. For what reason? What brought 
that about? 

A. Because we were -- she was making -- I was here with 

4 

Felicia Maines, Will Nevilles and Amanda Crawford. We were all 
here and she was making nachos. And we were talking about it. 
And I was like, "Yeah, I testified and everything, but I'm not 
sure about it." 

And she goes to me, "Are you willing to tell 
people that?" I was like, "Yeah." 

Q. Has your conscience been bothering you, is that why 
you went to Sharon? 

A. I felt that Donald Dodd, I felt like he sort of 
twisted my words around, what I was telling him in the office 
and what I was saying to everyone else. So I told her what 
happened. 

I told Felicia and Amanda one night -- Amanda 
wasn't here but it was Felicia Maines and Monica Nelson and we 
were all outside one night, we were all playing hide-and-seek 
and everything. And then they were -- my brother went in and 
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Q. How certain are you that what you saw out the window 
happened on April 3rd? 

A. That it really happened? 

Q. Really happened, how certain are you? 

A. I would say about 25, 30 percent. 

Q. That it happened? 

A. Yeah, I'm not -- 
Q. And 70 percent uncertain? 

A. Yeah, uncertain. 

Q. Okay. Has anybody tried to — anybody on the defense 

tried to get you to say something that wasn’t true? Did 

+ 

anybody try to influence your testimony at all? 

A. You mean Donald Dodd? 

Q. No, from this side, whether it be any of the 
investigators or any of the attorneys, has anybody tried to get 
you to say something that wasn't true? 

A. No. 

Q. Okay. Has anybody tried to influence your testimony 
in any way? 

A. No. 

Q. Any of Gary's family members tried to influence your 
testimony? 

A. No. 

Q. You're certain about that? 
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6. Pursuant to Criminal Procedure Law §440.10(1 )(c), (f), (g) and 
(h), the defendant contends that his judgment of conviction should be 
vacated in the interest of justice as failure to do so would create a grave 
risk that an innocent man has been convicted. Defendant contends that the 
facts supporting said grounds are alleged in the accompanying 
memorandum of law which is annexed hereto and made part hereof. 


DATED; April 5, 1996 



Sworn to before me this 
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defendant’s prosecution; annexed exhibits and affidavits; and all prior 
pleadings and proceedings had herein. 


3. Pursuant to Criminal Procedure Law §440.10(1 )(h), the 
defendant contends that his judgment of conviction should be vacated as 
the Prosecutor's intentional withholding of exculpatory evidence, 
consisting of a diary taken from the victim which detailed her activities 
for a least the past two years and did not mention the defendant, violated 
the defendant’s right to due process. Defendant contends that the facts 
supporting said grounds are alleged in the accompanying memorandum of 
law which is annexed hereto and made part hereof. 


4. Pursuant to Criminal Procedure Law §440.10{1)(b), (c), (f) and 
(h), the defendant contends that his judgment of conviction should be 
vacated as the prosecutor presented misleading and/or false testimony to 
the trial jury, advised the witness not to disclose the truth concerning 
said testimony; and compounded the error by failing to disclose Brady 
material to the defense. Defendant contends that the facts supporting 
said grounds are alleged in the accompanying memorandum of law which is 
annexed hereto and made part hereof. 


5. Pursuant to Criminal Procedure Law §440.10(1 )(h), the 
defendant contends that his judgment of conviction should be vacated as 
the acquittal of renders the conviction of Gary 

Thibodeau repugnant. Defendant contends that the facts supporting said 
grounds are alleged in the accompanying memorandum of iaw which is 
annexed hereto and made part hereof. 



COUNTY COURT OF THE STATE OF NEW YORK 
COUNTY OF OSWEGO 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, 


vs. 


MOTION TO VACATE 
DEFENDANTS JUDGMENT 
OF CONVICTION 
PURSUANT TO CPL 440.10 


GARY J. THIBODEAU, 

Defendant. 


Indictment #94-161 


STATE OF NEW YORK ) 
COUNTY OF ONONDAGA )ss.: 
CITY OF SYRACUSE ) 


JOSEPH E. FAHEY, ESQ., and RANDI JUDA BIANCO, ESQ., being duly 
sworn, depose and state: 


1. That we are attorneys duly admitted to practice law in the 
State of New York with offices located at 1010 State Tower Building, 
Syracuse New York and One Lincoln Center, Syracuse New York, and that we 
represent the Defendant, Gary J. Thibodeau, in the within action. 


2. We make this affirmation in support of an Order pursuant to 
Sections 440.10(1 )(b), (c), (f), (g) and (h) and 440.10(3) of the Criminal 
Procedure Law of the State of New York vacating the Defendant’s judgment 
of conviction and granting him a new trial. The facts and circumstances 
hereinafter stated are based upon deponents' information and belief; your 
deponents' investigation into the circumstances surrounding the 
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Motion witn corresponding Memorandum of Law to Vacate 
Defendant's Judgment of Conviction pursuant to CPL 440.1 
dated April 5, 1996, pages 401-472 


COUNTY COURT OF THE STATE OF NEW YORK 
COUNTY OF OSWEGO 


THE PEOPLE OF THE STATE OF NEW YORK, 



NOTICE OF MOTION 
Indictment #94-161 


GARY J. THIBODEAU, 


Defendant. 


SIRS: 

PLEASE TAKE NOTICE, that upon the annexed Affirmation of Joseph E. 
Fahey, Esq. and Randi Juda Bianco, Esq., and upon all prior pleadings, 
proceedings and papers heretofore had herein, a Motion will be made on the 

__ day of_, 1996, at_o’clock in the_noon of 

that day, or as soon thereafter as counsel can be heard at a Motion Term of 
this Court for an Order pursuant to Criminal Procedure Law §440.10 
vacating the Defendant, Gary J. Thibodeau's, judgment of conviction for 
Kidnapping in the First Degree in violation of Section 135.25(3) of the 
Penal Law of the State of New York, and for such other relief as the Court 
deems just, equitable and proper. 

DATED: April 5, 1996 Respectfully submitted, 

ATTORNEYS FOR DEFENDANT: 

WILES & FAHEY 

By: Joseph E. Fahey, Esq. 

1010 State Tower Building 
Syracuse, New York 13202 

CLAUS & BIANCO 

By: Randi Juda Bianco, Esq. 

One Lincoln Center - 8th Floor 
Syracuse, New York 13202 
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VOLUNTARY AFFIDAVIT 


I7ATI OF NIW YORK ■ 


Defendant's Voluntary Affidavit of Brittany Link, dat 
December 5, 1995, page 311 
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Transcription of videotaped interview of Brittany Link by Robert 
Calver, dated December 5, 1995, by Robert Caiver, which was hearing exhibit i 
(corresponding audio/video submitted to Appellate Court 
under separate cover) pages 317-351 


TRANSCRIPTION 

OF 

VIDEOTAPED 

INTERVIEW 

OF 

BRITTANY LINK 
BY 

ROBERT CALVER 

ON 

DECEMBER 5, 1995 


JAMIE L. VINCENT, RMR 
OFFICIAL COURT REPORTER 


31 7 




2 

1 

Brittany Link by Robert Calver 

2 

MR. CALVER: Okay. We are entering Sharon 

3 

Thibodeau's residence to meet with Brittany Link 

4 

December 5, 1995. 

5 

QUESTIONING OF BRITTANY LINK BY ROBERT CALVER: 

6 

Q. You're Brittany? 

7 

A. Yep, 

B 

Q. Okay, I am Investigator Calver. We have never met, 

9 

correct? 

10 

A. Correct. 

11 

Q. Okay. All right. Brittany, you've never met me 

12 

before, correct? 

13 

A. Yeah. 

14 

Q. And you have never met Mrs. Calver, Investigator 

15 

Calver, or Rodd Carr? 

16 

A. No. 

17 

Q. Okay. What I want to do is have you familiarize me 

18 

with why you wanted to meet me here and what transpired. In 

19 

other words 

20 

A, Why — 

21 

Q. What brought this all about? 

22 

A. Why do I want to talk to you basically? 

23 

Q. Yes? 

24 

A. Because the two investigators that interviewed me -- 

25 

Q. You're going to have to speak up because with the 
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Brittany Link by Robert Calver 
recorder. 

A. The two investigators that interviewed me, they 
were -- I felt pressured. They pressured me. They're like, 
"Are you sure? Are you sure?" And I was like, "I'm not 
positive." 

They were like, "You have got to be positive. Is 
it a more yes or a no?" 

I'm like,"I don't know." And they — I felt 
really like I was forced to say yes. That, you know, it was -- 

Q. What investigators were present initially? 

+ 

A. It was -- the first one.it was Yer -- Yerdon. He 
came to my house, asked me if I seen anything. I go -- this is 
exactly what I told him — I go, "Well, I wake up in the 
morning, I looked out the window because I had to go pee and I 
seen a van." And I go, "I am not for sure, I might have been 
half asleep. I'm not sure." I go, "I was half asleep." 

I go, "I could have been dreaming it because I 
seen the van over there before, you know, no big deal." And he 
is like, "Are you sure?" 

I was like, "I told you I could have been half 
asleep." I go, "I was half asleep," I go,"I just got up and I 
went to the bathroom." 

And he goes, "What do you mean by that?" I go, 

"I don't know, I went to the bathroom. I looked out the 

JAMIE L. VINCENT, RMR 
OFFICIAL COURT REPORTER 




Brittany Link by Robert Calver 
window and went to the bathroom." 


4 


And he's like,"Okay," he goes. So, but I was 
like no big deal, you know, so what, the relatives were over 
there Easter morning. And I was. like, you know, visiting, 
happy Easter, you know. 

And then that Dodd, Donald Dodd, when I got 
interviewed by him, he was like,"Are you sure?" I was like,"Yo, 
I don't know." He was like, "Are you positive?" 

Q. Did anyone aBk you to say specific things? 

A, They told me to say, just to make — they go, "Are 
you sure?" I was like, "I don't know," I was like. Because I 
go, "I was half asleep, I don't know what was going on." I go, 
"I am not even sure if it was Easter weekend." I go, "It could 
have been the weekend before that or after that. Because if it 
was Easter weekend, after I went pee, I probably would have 
went to see if my basket was there." 

Q. Let me do this, let me go through a list of questions 
that I made. When were you first contacted by the Oswego 
County Sheriff's Department, do you recall? 

A. Urn, I can't remember a date. I know that day I was 
helping my mom paint the upstairs hallway. So it was probably 
like end of May, beginning of June, 

Q. Okay. And who was the investigator that — 

A. Yerdon, Yerdon, Yeah, I don't know, Yerin. 
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Brittany Link by Robert Calver 

JOYCE CALVER: Yerdon? 

A. Yerdon. 

Q. Where were yon when the contact by this investigator 
was initially made? 

A. In my driveway. 

Q. Be drove up? 

A. He drove into the driveway and I was -- 

Q. And what prompted the contact? Did he just stop, 
arbitrarily stop and interview you for some reason? 

A. He pulled in the driveway and he goes, "We're 
investigating people about Heidi Allen." I was like, I don't 
know, I go, "Hold on, let me go get my Ma." 

I go get my Ma. My ma comes down. And my Ma was 
standing right out there. We were talking. I was like, "I 
don't know, I could have been half asleep," He goes, "Are you 
sure? 

And he was he was doing it with my Ma standing 
there. And my mom was like — my mom didn't say anything. 

Q.'SfSo it'vas a routine house-to-house canvass like they 
were just checking everybotfy^torrth^street to find out what was 
going on? 

A. Yeah. 

Q. Okay. And at that time, did you tell them you knew 
something about it or did they ask you questions? 
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Brittany Link by Robert Calver 

A. I told him that I looked out the window but I don't 
remember -- I go, "I'm not positive it was Easter weekend," 
because if it was, I would have remembered the basket but, I 
don't, you know, remember going downstairs at 7:45 I went 
downstairs, I went to the bathroom. 

Q. How many interviews did you have with the Sheriff's 
Department? Do you recall how many timeB? 

A. For just Gary's trial? I had that one with Yerdon 
and the one with Dodd and then another review one or something 
and then 

Q. By who was that? 

A. By Dodd, and then the Court date. 

Q. Were your parents present? 

A. I am not sure. I think for most of them. It might 

have been one where they weren't. 

Q. Okay. So you aren't sure? 

A. I can't remember. But I can usually remember what 
people are wearing. 

JOYCE CALVER: How about |HM^ trial? 

Q. What about 

A. The Dodd and then there was that Todd guy who 
asked -- he was going to -- about -- he took me into a room and 
just told me to sit there. And for Richard's, he introduced me 
he goes, "Hi, I'm Todd Dodd -- no Todd something." And he 
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Brittany Link by Robert Calver 

goes, "I’m the DA against Sharon Thibodeau in her trial." And 
I was like, "Yep, that's nice." 

Q. Okay. Who provided the details regarding Richard 
Thibodeau's van supposedly being at Gary's, including the time 
the weather conditions, and the duration and what you might 
have seen who — excuse me — who provided the details? Did 
you provide the details regarding what you Baw or did they 
Provide you with details and ask you if they were correct? 

A. I said -- I was like I remember -- 

Q. Do you understand what I'm saying? 

A. Yeah. I was like, I remember -- I don't even know. 

I thought it was a dream. Because I have had dreams, I have 
like deja vu. 

Q. What I am saying is, did you bring up these facts 
that you presented at the trial to them or did they bring 
things up? 

A, They asked me if I seen anything. And I was like, 
"I'm not sure," I was like well what I see — I seen 
something. But I don't even know if it was that weekend or if 
I was dreaming. It was a van. It was cold out, 

Q, You told them you weren't sure what weekend it was? 

A. Yeah. 

Q, Okay. But you, at the trial — and I can't recall 


what you testified to without a transcript, but what did you — 
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Brittany Link by Robert Calver 

what did you say at the trial? And you were sure at the trial, 
why were you sure at the trial? 

A. Because they were like -- I needed an answer and I 
was like, "Okay, sure, I guess." But I'm still not sure 
myself. And they were like, "Just say" 

Q. Did at any time the District Attorney's office or the 
Sheriff's Department ask you to say something that wasn't 
true7 Did they ask you to say something that about regarding 
times, dates, what you saw, pressure you into saying something 
that they familiarized you with? 

A. They asked me to say times and stuff, but I'm just -- 
when I went to the bathroom, I just looked at the clock. But 
that was also the day they set the clocks I think ahead or back 
or something. So I don't know -- 

Q. But you say they asked you to say times. What do you 
mean by that? 

A. They asked me what time it was. I was like, "I don't 
know, between 7:30 and 8 o'clock." He said, "I need more 
detail." 

Q, All right. The times got very specific, didn't they, 
at the trial? 

A. Yeah, and I was like — 

Q. How did you remember that the times were very 
specific? 
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Brittany Link by Robert Calver 

A. I go -- because when I looked at the clock, it was 
like -- it was like 7s48 when I looked at the clock, about 
7:48 1 Because they were like — 

Q. Did they give you times? That is what I am asking. 
Did they give you times? 

A. No. 

Q. Did they say you had to testify to specific times or 
anything like that? 

A. No. 

Q. Okay. When did you first meet with Donald Dodd to 
discuss your story? 

A. Urn, it was after one of my softball games from 
Central Square. I got -- my parents picked me up and took me 
to Oswego. It was in May, I think, 

Q. And where did the meetings with the Donald Dodd and 
the investigators, where did they take place? 

A. In Dodd's office — I don't know, it looked like an 
office but it wasn't that decorative. It was kind of boring — 
Q. Where was it located? 

A. In Oswego. 

Q. In a building? 

A. Yeah. 

Q. Who was present at those interviews? 

A. The first one was both my parents. And I was like, I 
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Brittany Link by Robert Calver 
don't know -- I was unsure of myBelf. 

Q. Did anyone at all coach you regarding any statements 
you made? 

A. My parents didn't say nothing to me. They were just 
like, they didn't want to get involved with it. My Ma was like 
whatever. My Dad was like, I don't want to get into it 
because -- 

Q. Did you remember going to the Big M that day when you 
testified that you went to the store that day? 

A. Yeah. I don't know if — I know it was the day I 
went to the bathroom. But also I remember on Easter Sunday I 
did go to the Big M because we had to pick up a paper. But X 
was still, you know, I was like — 

Q. But the Big M was closed that day, wasn't it? 

A. That morning? 

Q. Yeah, it was closed that morning, wasn't it? 

A. No, we went — it waB either Quick Fill or Big M. 
Because when we drove by here, it was snowing out and cold and 
I wasn't paying much attention because, you know, 

Q. But at the trial, didn't we confirm that the Big M 
was closed that day? 

A. I don't know. They asked me about the Big M. But 
that even -- I was sort of like, it's Easter Sunday, I thought 
it would be closed. But — 
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Q. Okay. 

A. Most places on Sundays closed. 

Q. Did Donald Dodd provide any details for you prior to 
your courtroom testimony? 

A. Huh? 

Q. Did Donald Dodd -- 

h 

A. Yeah. 

Q* — provide any details for you to recall on the stand 
during your testimony? In other words, did anyone supply you 
with information that you really couldn't recall or remember 
when they wanted you to rehearse your testimony in any way? 

A. He told me to like try to remember exactly what 
happened. He goes, "You've got to" — he told me to like think 
it over, you know. He was like, "If I ask you this, what are 
you going to say?" 

Q. Okay. 

A. And I was like -- 

Q. Did he give you times or say, you know, I want you to 
think about your times, these are the times we have, do you 
think that they could be correct? 

A. He goes 

Q. You have got to be more specific with me? 

A. He goes, he says to me, these are the words he says, 

he goes, "Brittany, am I correct at 7:48, is that what time you 

32 n 


JAMIE L. VINCENT, RMR 
OFFICIAL COURT REPORTER 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Brittany Link by Robert Calver 

went to the bathroom?" And I go, "I think so." I didn't say yep 
or no. I said I think so. I’m not sure. Because, you know, 
how many kidB are going to go in the bathroom and pay attention 
to what time? They just want to go back to bed. 

JOYCE CALVER: Did you feel he was phrasing the 
questions to try and get to you say more than -- 

A. Yeah, say more. 

Q. Were you promised anything in exchange for your help? 

A. No. 

Q. For your testimony? 

A. No. 

Q. Did you ever indicate to anyone at any time that your 
story was not true? Did you ever tell them that you didn't 
think -- it’s possible it's not true because I can't'remember? 

A. The only time I said — I didn't say it like that. I 
said it, I was like, "I'm not sure." I wasn't sure of myself 
because it was — I said that to Yerdon. 

Q. Did you discuss your story in the case with any of 
the Nevilles? 

A. No, except for Will. 

Q. You know, the next door neighbors here? 

A. Yeah, Will Neville. 

Q. What is his name? 

A, Will. William Neville but I call him Will. 

JAMIE L. VINCENT, RMR 
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Brittany Link by Robert Calver 

Q. You discussed your testimony with him? 

A. No, he's like, we were sitting there — 

Q. You have got to speak up, I can't hardly hear you. 

A. After the cop Yerdon, the investigator came, it was 
like a few days after that. We were talking and stuff and I 
go, "I really am not sure," I go, "I don't know what I seen." I 
go, "I have no clue what I seen. I could have been dreaming. 

I could have been sleeping. I could have been awake." 

Because there was a time when X dreamt that I 
was next door and I was Bkimming their pool and I got some 
black stuff off the bottom of it'and it smelled real bad. And 
like a few days after that, it happened. 

Q. Did any of the Nevilles ever suggest that your 
account was not true? 

A. No. Will just said, you know — Will didn't say 
yeah. He was just like he just sat there and listened. 

Q. When did you discuss your account or your testimony 
with Will? 

A. 

Q. 

A. 

Q. 

A. 

Q. 


About a week later. 

After the trial? 

No, it wasn't -- it was before trial. 

It was before the trial? 

It was after Yerdon was at my house. 

Do you know if anyone who testified got anything in 
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Brittany Link by Robert Calver 
exchange for testifying, anyone else? 

A. I don't know. But I know that guy who lives in that 
trailer there, he goes off the deep end a lot. Because there 
was one time my next door neighbor, they were having a party 
and my mother had her bedroom window open and they had music 
on. And he called the cops on them saying the music was too 
loud. My Ma had her bedroom window open. Her bed is right 
next to the window and my mom didn't -- 
Q. This is who now? 


A. 

Q. 

know the 
A. 
Q. 

claim to 
A, 

Q. 

A. 

Q. 


JOYCE CALVER: CollinB? 

Yeah, that guy. No one was real fond of him. 

All right. That is one of my next questions. Do you 
Collins? 

Yeah. 

Do you know whether the Collins' account of what they 
have seen is true? 

I don't even know what he testified. 

Okay. 

I don't speak to him. 

Did you ever discuss any of your story with the 


Collins? 


A. No. 

Q. Did any one of the Collins ever suggest or excuse 
me -- why did you give an account that was -- that you weren't 
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sure of, that may not have been true? 

A. I just told -- he asked me if X remember anything, if 
I seen anything. And I was like, ■ "I don't know." I was like, 
"I'm not sure of myself." You know, I told him that. I was 
like, "I am not sure of myself because what if it's not true 
and I do say it and I put an innocent man away." 

Q. Why did you come forward at this time to admit that 
your account may not have been true or? 

A. I told the guy before that. But I was with Felicia. 
Q. What guy? 

A. Yerdon, Yerdon that it might not be true. I was with 
Felicia and Amanda — I think it might have been Amanda or 
might have been Monica. 

Q. When was this, Brittany? 

A. What? 

Q. Whe,n did you tell Investigator — Yerdon is it? 

A. Yeah, 

Q. That your account of your testimony may not have been 

true? 

A. The day he came to my house, the first day. There 
has only been one time. 

Q. Okay. Were you intimidated by Yerdon or Mr. Dodd in 
to testifying to the story? 

A. You mean like did they — 
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Q* In other words, did you feel pressured in having to 
tell the story to them? 

A. Over and over. They made me -- they asked me the 
same questions over and over. 

Q. You've got to be more detailed and tell me how you 
felt about it when you, you know, if you weren't sure of the 
story, what made you unsure of it? 

A. I felt uncomfortable because they kept asking me the 
same questions over and I gave them the answers. "I'm not 
sure," Because I wasn't sure. And if I said yes or I said no, 
you know, it wasn 1 t true. I said, "I'm not sure," because that 
is what I felt. I wasn't sure of myself, 

Q. Okay. And during the specific timeframe before the 
trials, did you go to Donald Dodd's office or were you 
interviewed by Investigator Yerdon again and did you rehearse 
your testimony? 

Now, it's very important that you tell me, you 
know, did you go over the times and the locations and what you 
saw and rehearse it before the trial? 

A. Do you mean like, did he — 

Q. Rehearse it like a stage play? 

A. Like if he wrote it up and I read it? No, not like 
that. But he did ask me a few questions and I gave him the 
answers that I gave him before. 
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Q. Okay — 

A. That, you know, I wasn't sure. 

Q. That's basically —_ well, basically what I am asking 
is that did you feel pressured into having to tell the story 

the way they wanted to hear it? 

A. Yeah. X felt that, I didn't want to go to court. 

For everything they asked me, I was like — my mom goes to me 
she goes, "You know, if you go to court, you're going to have 
to -- they are going to ask you if you want to go to court." 

And I was like, "I don't know." 

And then, Dodd, I made a statement, and thinking 
to myself up in my room one day, what if I do go to court and X 
do tell this to the Judge and the lawyers and everything and 
I'm not sure of myself. And he aBked me, you know. I was 
like, "I guess I'll go. Sure, why not." 

Q. Let me ask you another question, have the Nelsons 

A. Nelsons? Nevilles? 

Q. Nevilles, excuse me, Sharon Thibodeau or anyone else 
promised you anything in exchange for coming forward to offer 
what you've offered me as far as the account of your story? Has 
anyone offered you anything? 

A. No, 

Q, Has Sharon offered you any monetary gain or bribed 
you or coerced you into anything? 
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A. No. The only thing that me and Sharon said is I told 
Felicia and -- I can't remember who else was there* I remember 
telling Felicia. And then I told Sharon what happened. 

Q. So you approached -- who is Felicia? 

A. The little girl sitting'out in the living room. 

Q. Okay. And she is a friend of yours? 

A. Yeah. 

Q, You approached her initially? 

A. Yeah. 

Q. And then, as I understand it, you then approached 
Sharon? 

A. Sharon. 

Q. Okay. And that's because she's a neighbor and? 

A. I was like, we were talking. And I don't know -- I 
know — I told her Sharon what happened one night when she was 
out here making some taco stuff, taco and cheese stuff. She 
was making that for me and her niece Amanda and Felicia and 
Will. We were all up here. And she asked me — I told her — 
she didn't ask me, I told her that I felt pressured. And — 

Q, And into? 

A. Coming and saying yes to these questions that they 
asked me. 

Q, And why did you — X am just curious, why did you 
feel pressured? What really made you feel pressured? 
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A. Because there were like so many people asking me the 
same questions over and over and I told them I wasn't sure. 

They go, "Well, we need you to come with an answer." 

And they go, "If it's no that means — if it's 
no," it's like they're making a big deal out of it. They're 
like, "If it's no, this guy is going to go free that might have 
done the murder." 

And I'm like, you know, I'm just a kid here. I 
was like 13 years old and I was like, I don't know what's going 
on. 

+ 

Q. Basically you were not sure of your facts? 

A. Yeah. 

Q. And you felt pressured into having to testify by 
these individuals, both by the investigator and by the 
investigator — 

A. Yerdon and Dodd. 

Q. Yerdon and Mr. Dodd. Okay. Was Will Neville 
pressured into testifying? 

A, Will didn't testify -- 

JOYCE CALVER: In Gary's trial? 

Q. In Gary's trial? 

A. — In either of them. Michael testified. 

Q. Michael, excuse me, Michael. I am confused between 
Michael and Will. Will is who now? 
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A. The youngest one. 

JOYCE CALVERi Okay. There's three. 

Q. Youngest one, okay? 

A. Three boys, one girl. 

Q. And do you know at any time whether — have any of 

them said anything to you about their account of the stories, 
the testimony that they had? Did any of them indicate to you, 
like Michael, indicate to you that maybe something wasn't true? 

A. Michael and me didn't talk about it. He was just 
like, "You don't want to talk about it, you know. Hey, our 
neighbor, whatever my neighbors do is their business." 

You know, Will, he says he didn't see nothing. 

He ain't getting involved. If he seen something, he would have 
said something by now. But he didn't see nothing. And Will 

goes, "If they have -- if they do something in the privacy of 

their home, it's their business." 

Q. Okay. I just want to make it perfectly clear that 
you did not -- you approached Sharon — 

A. Sharon. 

Q, — voluntarily, correct? 

A. Right. 

Q. She did not approach you? 

A. She did not approach me. I approached -- I came to 

her. 
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Q. You play outside here in the neighborhood with your 
girlfriends or something, is that what it iB out back? 

A. Yeah. 

Q. Because I am not sure where you even live? 

A. I live right diagonal from here. 

Q. Across the street? 

A. Yep, and I pass right in front of her house. 

Q. So you live next to Nevilles or near Nevilles? 

A. Right next door. There is a fence in between my 
house and theirs. And one night it was — I can tell you the 
exact people, how we became friends. One night it was me, Mike 
Neville, Will Neville, his friend Jack Clark, my brother, 

Sherry Stevens, Monica Nelson and Felicia. We were sitting 
down right out front here, there’s the electric box and there’s 
steps and a little thing. Well, we sit out there and we just 
talk and stuff. 


And X wanted to play hide-and-go-seek. And I go 
to those guys X was like, "Do you guys want to play 
hide-and-go-seek?" And they were like, "Sure." So we played 
hide-and-go-seek. 

My brother got — he hurt his knee. He sprained 
his knee in football so he got hurt and he went in. And after 
we played hide-and-go-seek for a little bit, I walk in my house 
and I go, "Mom, I am staying the night next door at Mike and 
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Will's house," because I, you know, I always go over there. 

And I went over there and I stayed the night. 

But I took a shower and I caine back out at 
eleven. And we were out most of the night just outside us 
talking. And that was — I go — they're like — we became 
friends then. 

And we were talking and everything and I was 
like — and I told them that night — yeah that's Monica was 
with us because Amanda wasn't there — and that was the night 
that I told them that I felt pressured when we first met. 

Q. Okay. Who did you tell that to? 

A. Monica Nelson, Felicia Maines and Sherry Stevens. 

Q. And, okay, you felt pressured. Did you feel 
pressured by specific people or was it just by the situation or 
by the trial coming up? 

A. By the trial, by the people themselves, the whole 
deal, with me having to go there. I was like, I don't want to 
say nothing. 

Q. The bottom line is, I guess, what you're telling me 
is that you really weren't sure of the facts; is that what 
you're telling me? 

A. Yeah. 

Q. You weren't sure of what you testified to at the 
trial — 
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A. I wasn 1 t sure -- 

Q. — And you made that clear to investigator Yerdon 
and - - 

A. I told him. X don't know what he wrote down. All X 
seen he had this pad of paper like -- 

Q. And Mr. Dodd — 

A. Mr. Dodd had this yellow paper and he was just 
writing. 

Q. And did you tell him specifically you were not sure 
of the facts? 

A. I go to him, I go, "I’m not sure." I go, "I don't 
know." 

Q. What was his reaction to that? 

A. He was like, "Okay, Okay. We'll take care of that." 

Q. Okay, okay, we'll what? 

A. Take care of that, we'll talk to you more. 

Q. Okay. So when they did talk to you more, did they 
get into specifics regarding timelines or when things happened 
or go over things with you to try to familiarize you with what 
their timelines and information and times were7 

A. They told me that I have to remember it like a 
videotape. And I can remember stuff, but I forget a lot. I'm 
a normal person. I’ll forget, right. But I usually can 
remember what people are wearing. That's one thing I can 
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Brittany Link by Robert Calver 
remember is what I was wearing. But -- 

Q. But you — 

A. I -- 

Q. These specific facts you testified to, do you really 
recall them? Were they -- are they true? Are you sure? 

A. That's one thing I don't know. I can't remember. 

Q. And you couldn't remember at the time, either? 

A. 1 couldn't remember at the time, either. 

Q. Then why can you get on the stand and testify that 
they were true? 

A. Because they asked me to and I felt — they were like 
go up there tell us what you talked about earlier, tell them 
what we talked about earlier. And what -- 

Q. All right. Are you at this point in time, it is now 
7:36, the light is dim in here, are you interested in giving us 
any voluntary affidavit concerning your testimony at the trial? 

A. What do you mean? 

Q, What it is, it is a written statement, you putting on 
paper telling us that you weren't sure of the facts at the time 
and that you felt pressured into testifying. In your own 
words, I am not coaching you, no one — 

A. I'll do it. 

Q. No one else in this room is coaching you. We need to 
know what you felt at that specific time and the fact that you 
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told people you weren't sure of these facts. We need to put 
that on paper. Are you interested in doing that? 

A. Sure. 

Q. Of your own free will? 

A. Yeah. 

Q. Okay. What we'll do is write up a statement and 
you'll read it and in your own words put down on the statement 
what you think, you know, it should read. In other words, we 
want to make sure that we're -- 

A. What you wrote is okay to what I said? 

JOYCE CALVER: Mm-mm. 

Q. That’s correct. That's correct. Can you remember 
any other -- do you remember any other information that made 
you feel uncomfortable, someone might have said to you or do 
you remember any other details that you specifically testified 
to that you know were not true or that you specifically could 
not remember were true at the time, but you said that they were 
true any way? Do you understand what I'm saying to you? 

A. Yeah. 

Q. You have thought about this a long time. Have you 
had any other thoughts about it as far as your testimony is 
concerned? 

A. I don’t want to think about it. I'm juet like — it 
is not my concern. Well, it is; but it isn't. I'm like, I 
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don't want to put an innocent man away if he didn't do it. 
Because I know somebody who went to jail that was convicted of 
a crime he didn't do. And I was trying -- 

Q. Okay. In that regard, did anyone, the investigator 
or the District Attorney's office implicate to you at the time 
or pressure you by saying things like well, if you don't 
testify this man is not -- this murderer may not go to jail -- 
that murdered Heidi Allen -- may not go to jail? 

A. They said -- 
Q. If — 

A, If you don't testify, this man may have done it, 
we're not sure. Urn, but he might go free. I'm like — 

Q. And who said that to you? 

A. Dodd. 

Q. He said specifically and you recall that, "This man 
might go free we're not sure he did it." Did he specifically 
say that? 

A. They said -- they said it like they know he did it 
but they're trying to make it like I didn't know what they were 
trying to say. They were trying to say well he's an innocent 
man until proven guilty. But they already convicted him in 
their mind. 

Q. Did they make a specific comment? 

A. No. But I can tell when people — 
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Q. Yeah, I understand that. But we're trying to get 
into specifics because it's important that you remember details 
because that’s what counts. And that's why I'm asking if you 
have any specific details regarding conversations that 
Mr, Dodd's office or he may have, you know, said things to you 
regarding your testimony and you just felt kind of like 
intimidated into — pressured, strongly pressured? 

A. I felt intimidated a lot but I can't remember I 
remember I was sitting in a chair. It was like, we're sitting 
there and I come in with my Dad and my friend Jackie, and he 
goes, you know, you've got to testify against Dick Thibodeau. 

I go like, "I do7" He' b like, "Yeah. 1 ' 

So I went like that and cracked my neck just how 

I did and they both started laughing, my dad did. And he made a 
remark, he goes, "Is that the man you seen outside Easter 
morning?" I go, "I never seen a man outside Easter morning." He 
pointed to Gary. I never seen a man. I sort of felt like he 
was trying to get me to say that I seen Gary. 

Q. Mm-mm. 

A. But my Dad was just sitting there zoned out. Be was 

like yeah, whatever. And I go — 

Q, How did the conversation continue? 

A. He was like, he just gave me my little thing what I 
said about Gary's trial. And he goes oh, we 11 see you blah, 
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2 blah, blah, whenever I got subpoenaed again. 

3 Q. Okay? 

4 A. I went, "Hello, what happened?" 

5 Q. Okay. And just so you can familiarize me a little 

6 bit with what has happened, this all took place in the last 
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couple of weeks, your comments to your friends? And what was 
the timetable, when did this take place? 

A. What do you mean. 

Q. Your comments to your friendB regarding your 
pressure, feeling pressured? 

A. The only thing when I told those guyB I felt funny. 

Q. When was that? 

A. That was over the summer. That was in August. 

Q. Oh, it was that far back, back in August? 

A. Yeah. 

Q. Okay. When did you tell Sharon, when did you mention 
it to Sharon Thibodeau? 

A. This past month, maybe the end of October. 

Q. It wasn't in the summer. Was that for a specific 
reason that you didn't bring it up to her or you just 
uncomfortable? 


23 


A. Because — 


24 Q. In other words, what I am saying is why didn't you 

25 come forward sooner? 
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A, Okay, At first me and Felicia, we were afraid that 
her parents wouldn't allow me to hang out with me because I 
testified and everything. So we were trying to keep it a 
secret and everything. 

And then one day Sharon was outside and I walked 
out and she had a litter of puppies and we were talking and 
everything. And I went and I got her some fencing for her 
dogs, you know. And everything. And she was talking to 
Felicia on the phone — not on the phone, but I was talking to 
Felicia on the phone and Felicia goeB, "Yeah, Sharon told me 

that you were pretty cool, you gave her some fence for her 
dog. " 

And I was like, "Yeah.” And it was okay for her 
to hang out with me. And that was the end of September, maybe 
October. And that's and then it was probably November is 
when I told her what happened. 

Q. Okay. End of November — or beginning of November, 
end of September? 

A• End of October. 

Q. End of October, beginning of September? 

A, What? 

Q. End of October, beginning of November? 

A. Yeah. 


Q. Okay. Got that right? 
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A. You were saying end of October, I was like, you know, 

what. 

Q. So initially, you had had these feelings right after 
the trial? 

A. Through the trial. 

Q. Through the trial. Did you say anything to the 
investigators or Mr. Dodd that hey, during the trial or before 
the trial started that, hey, I am not sure of this. What's 
going on? 

A. I told him before the trial, I told Yerdon in my 
front yard when I was sitting on the trunk of my mom's car that 
I am not sure myself. 

Q. Okay. And what was his reaction? 

A. He just nodded his head and like okay. 

Q. Did he go over specific times or anything with you at 

that time? Did he give you details of the investigation at 
that time? 

A. What do you mean? 

Q. Did he tell you what they thought might have happened 
at that time to see if you had a reaction to it by, you know, 
saying well, we know the van was here or — 

A. He goes, he's like, we were just going through, you 
know, a normal check-up, you know, to see what happened. They 
interviewed (inaudible) I guess. They said (inaudible) — 
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Q. Okay. Okay. Anybody else have any questions. 

Pretty much go through my notes,’ So what are we doing drawing 
something? 

A. Mm-mm. 

Q. So you just decided that it was time to talk to 
somebody about it? 

A. Yeah, because I'm still not sure what I Been, And if 
I put a guy away for something he didn't do, I'll feel bad for 
it, you know, I really have to live with it. I'll still bad 
for the time that he was in jail. And if he does get out 
early, you know. 

You know, I know this guy, he went to jail for 
something he didn't do, because I know he didn’t do it. He's 

really respectable of people. And he got, you know, and when 

h "* * 

he was gone, when this guy was gone, he"ep^nt a year and a half 
in jail for a crime he didn't do because he got set up for 
rape. He went to one of his friend's house after work and his 
daughter, the guy’s daughter hit on him. Well — 

Q. You're referring to another incident? 

A. Yeah. Yeah, and I'm just comparing them. 

Q. You're comparing it to this? 

A. You know, and this girl turns around and she was 
living with this 34 year old guy and she was only 16 and she 
put another guy away when he was only 27. 
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JOYCE CALVER: Brittany, how old are you, honey? 
A. I'm 14. 

JOYCE CALVER: What is your address on Kenyon? 

A. Urn, 397 Kenyon Road. 

JOYCE CALVER: Read over this, Bee if that 
sounds right to you. If you want to make some 
changes, then we'll make some changes. 

Q. If you want to add something to it, that's fine, 


too, 


JOYCE CALVER: Or add to it or whatever. 

h 

Q. Just make sure it reads correctly. 

A. What do you mean right here? 

JOYCE CALVER: Okay. "I want to say that I am 

not sure if my testimony at the trial for Gary 

'Thibodeau was true." You are not sure whether 


it was true or not? 

A. I'm not. 

JOYCE CALVER: "I felt pressured into testifying 
and I felt pressured into saying what I said under 
oath. I felt pressured by Donald Dodd Assistant 
District Attorney and Investigator Yerdon from the 
Oswego County Sheriff's Department. Both Dodd and 
Yerdon asked me the same questions over and over. 
Finally, I felt pressured into answering their 
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questions the way they wanted me to. The Assistant 
District Attorney Dodd .told me that if I didn’t 
testify, that Heidi’s murderer would not go to jail. 

I want to state that I am still not sure, I am not 
even sure if the day I saw the van was Easter 
Sunday. it could have been the Sunday before or the 
Sunday after. I told Yerdon and Dodd I wasn't sure 
several times and they told me I had to give them a 
yes or no answer. So I felt pressured to saying yes, 
that's what I felt." 

A. Yes, 

JOYCE CALVER: Okay, Does that sound right to 

you? 

A. Yep. 

JOYCE CALVER: Okay. Then I need to have you 
sign it right here, honey, on that line. Okay, and 
that sounds all correct to you? 

A. Yep, 

Q. What grade are you in school? 

A. I'm in 8th. 

Q. How are you doing? 

A. Good, but most kids don't. 

JOYCE CALVER: Are you a good student? 

A. Yeah. 
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JOYCE CALVER: Okay, good. 

Q . Okay. I don't have any other questions for you, 
Brittany. If we need anything else, can we give you a call? 

JOYCE CALVER: You know what, I started to write 
another word 2 there. Can you just initial that. It 
says 2 but the 0 doesn’t really look like an 0, 

Q. If you need to get ahold of me, you can reach me 

““ I'll give you a card and you can reach me at the number 

\ 

that's on the card. And if you have anything else to add or 
you remember anything else. I don’t have any other questions to 
ask. Do you have anything else? 

JOYCE CALVER: No. We're going to leave this 
information. 

Q. Right. We are going to give this information to the 
attorney of record and if he has any other questions, he may 
want to contact you. I'm not sure what his, you know , what 
he’ll want to do. But that's about it. Okay? 

A. Mm-min. 

Q. Okay. Well, thanks for your time. 

A. Yep. 

Q. And if there is anything else, we’ll be in contact 
with you? 

A. Yep. 

Q. Take care? 
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A. Yep. 
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This is to certify that the foregoing is a true and accurate 
transcript of the aforementioned videotaped interview to the 
best of my ability. 

DATED this • l 5fA day of July 1996 



/ 


JAMIE L.' VINCENT, RMR 
Official Court Reporter 


JAMIE L. VINCENT, RMR 
OFFICIAL COURT REPORTER 


SUPREME COURT OF THE STATE OF NEW YORK 1 

Appellate liuiBinn, iFaurtff dluittrial department 

Appellate Division Order granting defendant leave to 

appeal as a Poor Person, dated February 2, 1996, pages 351A-351B 

PRESENT: GREEN, J. P., PINE, FALLON, WESLEY AND DAVIS, JJ. 


PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, 

V 

GARY J. THIBODEAU . INDICTMENT NO. 94-161 


A motion having been made on behalf of the appellant for an 
order granting leave to prosecute an appeal from a judgment of 
the Oswego County Court entered in the Oswego County Clerk's 
Office on April 7, 1995, as a poor person, and for other relief, 
Now, upon reading and filing the affidavit of Gary Thibodeau 
sworn to October 3, 1995, the affidavit of Joseph E. Fahey sworn 
to October 10, 1995, the affidavit of Randi Juda Bianco sworn to 
October 11, 1995, the notice of said motion with proof of service 
thereof, and due deliberation having been had thereon, 

It is hereby ORDERED, That said application be, and the same 
hereby is, granted to the extent that the appeal herein may be 
prosecuted upon the original papers and eight copies of 
appellant's brief, reproduced in accordance with CPLR 5529. 


ENTERED:;r--February 2, 1996 



i 

i 


CARL M. DARNALL, Clerk 


e>5"'A 





-irm 'i 5 . 




supreme (Court 

APPELLATE DIVISION. 

Fourth Judicial Deoanment. 

Clerk’s Office. Rochester. NW 

F. CARL M. DAR^ALL Clerk of the Appellate Division of the Supreme Court in the 
Fourth Judicial Department, do hereby certify that this is a true copy of the original order, now 
on file in this office . 



IN WITNESS WHEREOF. I have hereunto set my 
hand and affixed the seal of said Court at the City of 
Rochester. .Veto York, this FEB 0 2 1996 


. 4 * 1*1 1 ..**•*****■■* *.. .. 

Clerk. 





'll n |<? Cf 




1 

2 

3 

4 

5 

6 

1 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
IB 

19 

20 
21 
22 

23 

24 

25 


Transcription of videotaped interview of Brittany Link 
by Randi Juda Bianco, Esq., dated March 11, 1996, 


TRANSCRIPTION 

OF 

VIDEOTAPED 

INTERVIEW 

OF 

BRITTANY LINK 
BY 

RANDI BIANCO, ESQ., 
RECORDED 
ON ' 

MARCH 11, 1996 



JAMIE L. VINCENT, RMR 
OFFICIAL COURT REPORTER 



1 


Brittany Link by Randi Bianco 


2 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. CALVER: It is March 11th, 1996. I am 
sitting here with Brittany Link. I sin Investigator 
Calver and this is the — this is an attorney Randy 
Bianco who is going to be asking Brittany some 
questions regarding a file we've previously spoke to 
her about. You’ve met me before, right Brittany? 

BRITTANY LINK: Yes. 

MR. CALVER: Okay. Have you ever met Miss 
Bianco? 

BRITTANY LINK: No, I haven’t. 

MR. CALVER: Okay. 

QUESTIONING OF BRITTANY LINK BY MS. BIANCO: 

Q. Okay, I am going to ask you a few questions. If you 
don't understand them, just tell me and I'll go over them 
again. I had a chance to review the statement you gave, and 
the statement I'm talking about specifically is the one you 
gave in December of 1995 to Bob and Joyce Calver the 
investigators, okay. 

To begin with, when you were initially 
interviewed by the police and the District Attorney's office, 
how many times did they interview you? 

A. I would say they probably — the first time when — 

* ■* 

Jo Jo lay down — the first time when they came to my house, 
they — once at my house and three or four times at the place. 
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Brittany Link by Randi Bianco 
Q. At what place? 

A. At the DA's office in Oswego• 

Q. The one at your house, do you remember when that was? 
A. That was probably in -- let me see, May or June. 

Q. Okay, There was only one time at your house? 

A. Yeah. 

Q. Okay. Who interviewed you at your house? 

A. Urn, I think -- 
Q. Yerdon? 

A. Yeah, Yerdon. Yerdon, I don't know, Yurin, I don't 

know. 

Q. Anybody else with him at the time? 

A. Nope, 

Q. Okay. The ones at the — was it the DA's office or 
at the Sheriff's Department? 

A. The DA’s office, 

Q. Okay, At the DA's office, you said it was three or 
four times? 

A. Two or three. I don't think it was four. I am 
pretty sure it was two or three times, 

Q. Okay, two or three times? 

A. There was a time when they first interviewed me and 
then the time that they just — we went in there and talked for 


25 


a little bit, and then the day of the trial. 
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2 

Q. Which trial was that? 

3 

A. Gary's trial. 

4 

Q. Okay. How close you said May or June is when your 

5 

first interview occurred at your house. How close was the 

6 

second interview to the first interview? 

7 

A. Urn, about three weeks, I'd say. 

8 

Q. Three weeks later? 

9 

A. Yeah. 

10 

Q. Okay? 

11 

A. It was right after our softball game in Central 

12 

Square. 

13 

Q. Okay. And the second time you talked to them at the 

14 . 

DA's office -- let me backtrack a bit. In May or June, you 

15 

were interviewed at your house. -Three weeks later -- 

16 

A. It was May, because then in June — it was May 

17 

definitely. 

18 

Q. Then sometime in June you talked to them at the DA's 

19 

office? 

20 

A. Yeah, I think it was the 18th — no. It was earlier 

21 

than that. 

22 

Q. Earlier, okay? 

23 

A. Earlier. 

24 

Q. Well — 

25 

1 

A. I can't remember. 
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Brittany Link by Randi Bianco 

Q. Within the first — the beginning part of June, the 
first two weeks? 

A. Yeah, pretty much. 

Q. Okay, How about the second time you talked to them 
at the DA's office, when would that have been? 


A. 

Probably a week later. 


Q. 

Okay, sometime in June still? 

■ 

A. 

Mm-nun. 

t 

Q. 

Okay, And how about the third time, 

when was that? 

A. 

That was the day of the trial. 


Q. 

Okay. Now, you've got the fact that 

the first 


interview was with Detective Yerdon. The second interview, 
which was at the DA's office sometime in June, who would that 
have been with? 

A. Donald Dodd. 

Q. Okay, just Donald Dodd, was anybody else present? 

A. I was in there and then my parents — my parents were 

in there for like a few minutes and then they left. 

Q. They were what, they were afraid to come back in? 

A. No, they came back in. I guess they -- 

Q. Were they asked to leave? 

A. No, they just got up and got — they went to the 
vending machine, 

Q. No other investigators were there besides Donald 

350, 
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Brittany Link by Randi Bianco 
Dodd, just you and him? 

A. Mm-mm. 

Q. The second interview at the DA's office, who was 
present at that time? 

A. Me, my mother and father and Donald Dodd. 

Q. No other investigators? 

A. No. 

Q. Okay. The third interview, the day of the trial, who 
interviewed you? 

A. Donald Dodd. 

Q. Okay. Did Donald Todd ever interview you also? 

A. Todd, he came in there. He came in there and he 

talked to Dodd. 

Q. Were these all interviews conducted inside Donald 
Dodd's office? 

A. Yeah. 

Q, Okay. Not in any kind of -- in his office or was it 
somebody else's office? 

A. I don't know if it was his office because the only 
thing in the office I was in was a desk, like a phone intercom 
thing on the desk. So I don't know -- I assume it was his 
office. 

Q. Okay. So at any given point in time you only spoke 
to one police officer? 
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A. I talked to Yerdon. 


Q* Just once and that was it, you never talked to any 
police after that? 

A. Nope. 

Q. Never again? 

A. Never again. 

Q. Okay. You were never spoken to before May of 1994? 
A. Any time before that, no. 

Q. Never before? 

A. No one questioned me. 

Q. Okay. When you were interviewed in -- let' s take it 
from the first interview again, with Detective Yerdon, did he 
take any notes — 

A, Yes, he did. 

Q. -- while he interviewed you? 

A. He had like a daily planner book and he was taking 
notes in the memo part. 

Q. Okay. He wrote as you spoke? 

A. Yeah. 

Q, Did you see him turning the page or -- 
A. No, it was on one page. 

Q. One page? 

A. Yeah. 

Q. Okay, He didn't take any notes on anything else? 
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Brittany Link by Randi Bianco 


B 


A. No. 

Q. When you were interviewed at Donald Dodd's office, 
was he taking notes? 

A. No. 

Q. Not at any time? 

A. None that I recall. 

Q. Okay. Now, I'd like to go over a little bit about 
your statement you already gave. I take it you're saying that 
you weren't sure what day you actually saw the van -- 

A. The van? 

Q. -- parked out here? 

A. April. 

Q. You don't know if it was April 3rd or not? 

A. Because it has been here I-don't-know-how-many 
times. It has been here a lot. 

Q. What made you think that it might have been April 3rd 

■ r * 

at that time? 

A. Because I seen it — I remember seeing it in that 
week period, I think. 

MR. CALVER: Speak up. 

A. Maybe it was but I am not sure. But I honestly 
thought -- told Yerdon that it could have been a dream because 
why would I want to get up and look out a window, just suddenly 
get up and look out a window. 
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Q. Okay, Are you saying then that when you spoke to 
Detective Yerdon — how long did you talk to him for, by the 
way, the first time? 

A. I talked to him outside for about 15 minutes and then 
he came in the house. He was there for about 45 minutes, It 
would have been 15 minutes added on• 

Q. So, a total, a grand total of how much? 

A. 45 minutes, total of 45 minutes. 

Q. Okay, So 15 minutes outside? 

A. And 30 in the house. 

Q. At the DA's office, the first interview with Dodd,’ 
how long did that last? 

A, 20 minutes, 

Q. All right. How about the second interview? 

A, That, about five. 

Q. Five minutes? 

A, About five to ten minutes. It wasn't a long one but 
it was about ten or eleven minutes. It wasn't really that 
long. 

Q. Were they summoning you to come to the office each 
time? Were they asking you to come? 

A. Yeah, they were just like,"Oh, come, stop by. I have 
just got to ask you a few questions." 

Q, Who would call you up to ask you to come by? 
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A. I don't know. I think it was Todd -- not Todd but 
Dodd, he called there and left a message on my answering 
machine. 

Q. You never spoke to him about thiB on the phone? 

A. Not on the phone. They were just like, "Well, could 

you please stop by, you know, just for a few minutes." 

Q, Okay. The third interview, the one, the meeting 
before the trial or the day of the trial, was that? 
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A. Mm-mm. 

Q. The day of your testimony, was that the time you 
spoke to him the day of your testimony? 

A. Not on the phone but at the office I talked to him 
because I got pulled out of school and we went down there. 

Q. Who is we? 

A. Me and my Mom and Dad. 

Q, Okay. How long did that interview last? 

A. I was in there just like five minutes and then I had 
to go down in a room and sit in there forever. 

Q. Waiting to testify? 

A. Yeah. 

Q, Okay? 

A. They ought to put something in there when they do. 
There is nothing in there. 

Q, Let's -- I know I keep jumping around a bit. Let's 
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Brittany Link, by Randi Bianco 

go back. 1 am just trying to get the time frames, how long 
these went on. The first time you were interviewed with 
Detective Yerdon, you said something earlier that this might 
have been a dream? 

A. A dream. I wasn't definitely sure of myself. 

Q. Did you tell him that? 

A. Yes, I did. 

Q. That this might have been a dream? 

A, Yeah. 

Q, Okay. How did he respond to that? 

A. He was like okay, He still wrote it down. He wrote 
everything I said down. 

Q, Do you think -- did you see him, the notes he wrote? 

A, I didn't see what he wrote. I just saw the pen 

moving on the paper. 

Q. Did he question you about what makes you think this 
was a dream or not? 

A. Mope, 

Q. What makes you think this might have been a dream? 

A. Because, why would I want to get up and suddenly look 
out a window. I never -- I usually I did it like on school 

days but this was over vacation and I usually lay in bed for a 

few minutes, get up and then look out window and see what kind 
of day it is and then decide where I am going. 
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Q. That's on school days? 

A, Yeah. But this was on a Sunday. 

Q. And you usually don't do that on a Sunday? 

A. No. 

Q. Were you thinking a lot about this case at the time 
when they questioned you? 

A. No. 

Q. You didn’t think about it at all like about Heidi 
Allen being, you know, disappeared? Did that disturb you? Did 
that worry you? Did that cause you bad dreams? 

A. No. I was like, doesn't bother me as long as it 

wasn’t me. It may sound conceited but it wasn't me, so. I 

feel bad to whatever happened to her but it wasn't me so I 
don't see where I should have got all bent out of shape about 
it, 

Q. Okay. But in terms of the statement made about it 
might have been a dream that you looked out the window? 

A. Mm-mm. 

Q, Are you saying that -- I guess I am not understanding 
it. What makes you think it might have been a dream? 

A. Because, not to get off the subject or anything, 
before I was -- I had like a dream. I don't know, I remember 
me, my neighbor Will and Jack Clark, we were all playing by my 
neighbor's pool. We were screaming, We were playing in a pool 
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Brittany Link by Randi Bianco 

on the outside and it hadn't been cleaned in a long time. And 
I took it, I took the net and scooped off the bottom and there 
was this really bad like this all the — what is it, algea and 
stuff, 

Q. Mm-mm. 

A. It really smelled and it was all black and 
everything. 

Q. This is in a dream? 

A. Yeah. And then like a week to two weeks later, it 
happened and it freaked me out, 

Q. What, about the algea and the pool? 

A. Yeah, and I smelled it and it smelled exactly the 

same and that freaked me out. So I just figured the deja vu. 

Q, So how does that particular dream relate to -- 

A. Because I figured -- because I was like, since that 
happened before, I figured, you know, that could have been the 
same thing. But on the dream that I had, I was like looking 
out at my -- I think I was looking at myself - - I was standing 
behind myself watching me looking out the window. 

Q, Okay, I think — I just want — I think you lost me 
a little bit. Are we talking about the dream about the pool or 
this particular? 

A. I am talking about -- 

Q, This? 
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A. This. 

Q. Okay. You're saying you think this was a dream that 
you were looking at yourself looking out the window? 

A. Mm-mm, or I don't understand where I would look out a 
window as soon as I get up and — 

Q. And you told Detective Yerdon, did you tell him the 
pool dream and all that? 

A. No, I didn't tell him that. I was like, I am not 
sure about myself but I just woke up and looked out the 
window. But what would possess me to just be that asleep and 
just pop my head and look out the window? 

Q. Okay. And did he seem -- how many times would you 
say that you told him that you weren't sure of yourself that 
this was -- that time? 

A. About 15 minutes about five times, 

Q, Okay, five times in 15 minutes? 

A. Four or five. 

Q. Four or five times? 

A. Yeah. 

Q. And what was his response when you told him that? 

A. Like okay, okay. 

Q. He wasn't pushing you or pressuring you at that point 
in time? 

A. No. 
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Q. All right. Did he ask you to put pen to paper and 
sign anything at that point in time? 

A. No. 

Q. Okay. Has anybody ever asked you to sign anything 
other than the Investigator Calver ask you to sign anything or 
write anything down? 

A, No, but I had to draw my road for Donald Dodd. 

Q. Okay. 

A. I just drew a diagram of the road. 

Q. No one ever asked you to put down anything like that? 

A. Un-un, 

Q. About what you — what happened, like a statement 
like this, no one ever asked you to do that? 

A. No. 

Q. Okay. The second meeting you had with Donald Dodd, 
did you tell him also this might have been a dream? 

A. Yeah. 

Q. You told him, too? 

A. I told him that I wasn't sure of myself. And he was 
like oh, that's okay, you know, whatever. 

Q. Did you actually tell him this might have been a 
dream? 

A, A dream, yeah. 

Q. Okay. How many times do you think you might have 
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Brittany Link by Randi Bianco 
or could have been a dream? 

A. I remember telling him. 

Q. How many times did you tell Detective Yerdon that 
this might have been a dream? 

A. That day at my house. 

Q. Yeah. 

A. I told him about five minutes — five minutes -- 
about five times in 15 minutes. 

Q. Five times that you weren't sure or five times that 
it might have been a dream? 

A. I told him about five times it might have been a 
dream. I told him about me being unsure about three. 

Q. All right. Let me just make sure I understand this 
part just because it's being taped and let's clarify this a 
bit. In the time you met with Detective Yerdon, four or five 
times you told him it might have been a dream? 

A. What? 

Q. When you met with Detective Yerdon? 

A. Yeah, 

Q, All right, initially, you told him you weren't sure. 
How many times did you tell him you weren't sure in that 
interview, approximately? I mean, I know you don't have a 
specific number. 

A, About two or three times I told him that. 

JAMIE L. VINCENT, RMR 
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Q. Two or three times? 

A. Mm-mm. 

Q. How many times did you tell him it might have been a 
dream? 

A. About four or five. 

Q. Okay. Now, we talked about the second interview with 
Donald Dodd where you told him about three times that you 
weren't sure and you said at least once that it might have been 
a dream to Donald Dodd? 

A. Once, 

Q. At least once? 

A. Once or twice. 

Q. Okay, The third interview, which was with Donald 
Dodd at his office? 

A, Not the day. 

Q. Not the day of your testimony but the one that lasted 
eleven minutes, ten or eleven minutes, how many times did you 
tell him you weren't sure that day? 

A, Between one and three times. And I told him that I 
think it was a dream about once. 

Q. Okay, And your last time that you spoke with him the 
day of your testimony, did you ever say you weren't sure again? 

A, Yes, I did. 

Q. How many times did you say that? 

JAMIE L. VINCENT, RMR 
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A. I can recall the exact words I said. 

Q. What were they? 

A, He asked me, he goes, "Do you feel comfortable?" I 
go, "Yeah." 

He goes, "Do you want to do this?" I’m like, "I 
don't know." I go, "I'm still not sure of myself." 

And he goes, "Well, what we discussed earlier, 
just go out there and tell them." And he told me earlier that 
just to go because he told me earlier when we were talking 
about, he was like, "What do you think happened?" 

I go, "I don't know. It's not me." I said, "As 
long as it didn't happen to me, it didn't bother me." Because I 
had no problem with Gary and Sharon, never did anything to me. 

So he was like, "Just go out and there and tell 
them what happened," And I told them what happened. He is 
like, "But I don't know if it would be a good idea to tell them 
about the dream." 

Q, Who said that to you? 

A. Dodd -- Donald Dodd. 

Q, Okay. He said to you that he didn't know if it would 
be a good idea to tell anybody — 

A. About the dream. 

q. -- that it may have been a dream. Did he say that 

the day of your testimony? 
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Yeah. 




The day of your testimony? 


The day that I went into court and went on the stand 
Are you absolutely certain about that? 

Yeah. 


Q. What were his exact words? 

A. He goes, "If you want to, go ahead but if it bothers 
you, I wouldn't," And I — 

Q. Wouldn’t what? 

A. Wouldn't tell anyone about the dream. I go, "Why?" 

He goes, "I don’t know." I was like, "Okay." 

Q. Now, I had an opportunity to look at some of your 
trial testimony from both trials, okay. And some of the things 
that I'd like to ask you about is — bear with me a minute — 
"Is Easter a day that's memorable to you?" "Yes." 


"And you can recall it being Easter Sunday?" 


"Yes." 


There's parts that you talk about — let me find 


those parts in the testimony specifically. Because I believe ' 
there is something in your testimony where they are asking you, 
"Are you sure about everything you're saying?" And you're 
saying yes, you are sure. This is — this is at flMl 

Is there a reason you would start to say at 
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WBttBSwBBP trial that you're sure you were telling the truth? 

A. I think because Donald Dodd just told me if they ask 
you a question just say yeah. 

Q. When did he tell you that? 

A. AtegMMfr trial. 

Q. At440feNi trial. How many times were you interviewed 
between Gary and ^001 trial? 

A. There’s the day that I went in and got my testimony 
and then -- and then I think once after that. 

Q. Okay. So you're saying that the day you went in and 
gave some testimony, you went to the DA's office? 

A. Mm-mm. 

Q. Okay, And that was after Gary's trial and before 
Dick's trial? 

A. Mm-mm. 

Q. Do you remember when that was? 

A. It was in August. 

Q. Okay. 

A. Because I had poison ivy all over my face. 

Q. Okay, And who did you meet with at that time in 
August? 

A. It was Donald Dodd, It was in a conference room. 

Q. Okay. At the DA's office? 

A. Yeah. 
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Q. Okay. How long was the meeting? 

A. Five minutes tops. 

Q. Okay. And you gave your testimony? 

A. Yeah, 

Q. All right. And was there any discussion about not 
being sure or being a dream? 

A. He's like, he says, "Do you mind going back to 
court?" And I go, "For what?" He goes, "To testify against 
Richard." I go, "Well, I didn't see Richard." And he goes, 
"Well, you just testify what you testified against Gary." I 
go, "That doesn't make sense." And he's like, "Don't worry 
about it." 

Q. You have got to speak up just a bit. 

MR. CALVER: You need to speak up, Brittany, 
because it won't pick it up. 

A. "Don't worry about it." And I was like, "Why?" And 
he's like, "Because you had to testify against Gary so you have 
to come in and say the same things you said about Gary to 
Dick's." I was like, "Okay," totally confused me. 

Q. Okay. Did you bring up the fact that you weren't 
sure again at this point? 

A. I told him that -- I told him that why should I go 
back to court when I don't even know Dick, I've seen him 
before. 
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Q. Did you say anything about not being sure about the 
date on that particular time? 

A. I think — I don't — I can't remember. 

Q. All right. Now, when you went in to get your 
testimony in August, did you ever go back again before you 
testified to speak with him, to speak with Donald Dodd? 

A. Yeah. 

Q. After Gary's trial, before Dick 1 s ? 

A. Yeah. 

Q, So you went in August. When was the next time you 

went? 

A, Probably end of August, beginning of September. 

Q. Okay. 

A. Before school started. 

Q. Was that for the trial7 

A. It was, no, just to, you know, get interviewed. 

Q. By who? 

A. Donald Dodd. 

Q. How long did that last? 

A. I think about a half hour. I told him I wasn't sure. 
Q, You said what? 

A. I told him, I go, "I'm going to tell you the same 
thing I told you about Gary's trial, that I wasn't sure." 

Q, About what? 
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A. About if it was a dream or not, if I remember seeing 
the van or anything. I was like -- I was like, "I don't know." 

Q. Okay. And what was his response to that? 

A. He was like, "Okay. That's okay." 

Q. Okay. For half an hour, is that what was discussed? 

A, No. 

Q, What was discussed then? 

A. It was -- we talked about where I lived, how I know 
Sharon and Gary, and where, like, everyone lived on the road. 

Q. When did this, the part come up that you weren't sure 
and you weren't sure if this was a dream or not, when did that 
come up in this particular conversation at the end of August? 
Did that come up in the beginning, in the middle or in the end? 

A. It was in the beginning. 

Q. Okay, What was your impression that he was asking 
you to do about this dream thing, what did you think he wanted 
you to do, your impression? 

A. I think he wanted me to not tell everyone that it was 
a dream and tell them that I was definitely sure of myself that 
I seen the van there, 

Q. Okay. Why would you think that? 

A. Because the way -- he always kept trying to make me 
not get on the subject about not sharing the dream with and 
everything, He always kept changing the subject. Like, "Oh, 
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why don't we discuss where you were." 

Q. Okay. Did there come a point in time that you met 
with him again before Dick's trial? 

A. The day of the trial. 

Q. Okay. And where did you meet with him then7 

A, Well, when we got in there, we went in the office and 

he goes, "Okay, kiddo," I hate that. That bothers me, kiddo. 
And he's like, "Are you ready to do this?" I'm like, well. 

Q. Are you ready to what? 

A, "Are you ready to go out there again?" I was like, "I 
guess," And he was like, "Okay." And he takes me down the 
stairs, sits in the room with Bill and Sue. 

Q. Bill and Sue who? 

A. Collins. I don't get along with them. But -- 

Q. Okay. 

A. I don't like them. And we just sat in there, I did 
my social studies homework. 

Q. Okay. 

A. And then when my neighbor Mike and Don got there, me 
and Mike went in the room right next door because me and Mike 
don't like the Collins. 

Q. Did you ever discuss your testimony before you 
testified at Gary's trial with any other witness? 

A, Not anyone that testified in the trial but I talked 
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Brittany Link by Randi Bianco 
to Will about it. 

Q. Talked to who? 

A. Will Neville. 

Q. But no other witness, right? 

A. Right. 

Q. Okay. Because in the trial testimony, I would like 
to just go through little bits and pieces of it with you if I 
could. InsBMfe trial testimony, you said -- Donald Dodd 
said, "Brittany, I am going to ask you some questions about 
Easter Sunday, April 3rd 1995 -- 1994." And you said -- and he 
went on to ask you questions. 

And apparently the District Attorney said, 
"After you got up, what did you do?" And you said, "I got up, 

I looked out the window -- I don't know why -- for about 20 
seconds. I seen the van. I walked into the bathroom, went 
into the bathroom and looked at the clock. It was about 7:49, 
7:50, washed my hands and went back to bed." 

If we're going to go into this, some of the 
things that came up in regards to that, I highlighted it so 
bear with me so I can find it. Am I doing all right? 

MR, CALVER: Yeah, I think so. It is just the 
lighting here is funny. 

Q, "Is that the van that you saw there Easter Sunday?" 
And you apparently said, "Yes," "Are you sure of that, 
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Brittany?" "Yes." 

"Are you sure about that?" I mean, why would 
you say yes at that point? 

A. Because he told me whatever -- if he liked asked me a 
question just to, you know, say yes, basically. 

Q. When did that come up? 

A. When my parents left the room. 

Q. Okay, Was that — ... ^ 

A, And for Gary’s, he told me if I -- to just say yes. 

Q. How did that come up? Tell me which interview was 

that: The first interview, the first interview was with Yerdon 

and the second interview was with Donald Dodd? 

A. Dodd. 

Q, Was that at the second interview? 

A. Yes. 

Q. Was at the third? Was that at the -- 
A. The second. 

Q. Okay, The second interview? 

A. Yes, 

Q. Or was that in preparation for trial? 

A. That was at the second interview when my parents 

left. 

Q. Okay. What did he say to you? 

A. He goes, "I'm going to ask you a lot of dumb 
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questions and everything, so basically just say yes and agree 
with me," 

Q* Okay, And what did you say in response to that? 

A. "Why?" And he's like, "Because the sooner we get this 

done, the sooner you guys can leave." I was like, "Okay." 

Q. He just said yes, you have to say yes? 

A. He didn't say -- he goes -- he said -- he says, "I'm 
going to ask you a lot of dumb questions so just agree with me 
and bear with me until we get done with it so you guys can go 
back to how it was before." 

Q. Did he ever repeat that again to you before you 
testified at Gary's trial or was that the only time he has ever 
said that to you? 

A. The only time he has ever said that to me, 

Q. Okay. Did you assume that that meant you're supposed 
to say yes every time he asked you questions? 

A. Pretty much, because I didn’t know what I was doing. 
Q. Okay. So you’re saying he only said that to you 

once? 

A. Yeah, 

Q. But he never took it back and said, you know, answer 
it any way you want? 

A. Right. 

Q. So what you’re telling me is at the trial, if you 
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didn't know or if he was asking you a direct question, you were 
just going to say yes because that's what you thought he wanted 
to hear? 

A. Basically, yeah. There was probably a few like when 
I didn't understand. 

Q. And what happened at that point? 

A. I was like, "X don't understand it. Repeat the 
question." And then they repeated it. And I think I pretty 
much understood it and then I would answer it yes or no or 
whatever. 
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Q. Okay. I am a little confused then. If you said that 

you could answer — and I am not trying to be combative at 
ell -- if you said that sometimes you answered yes and 
sometimes you answered no, yet when he asked you if you're 
sure, you said yes. How come? I don't follow you? 

A. I don 1 1 know, because he goes, "I'll be asking you a 
lot of stupid questions. And I'll be like, Are you sure? Are 
you sure?" And he says, "Pretty much just bear with me and say 
sure, whatever." 

Q. Okay. That was the first interview? 

A. No, the first interview was with Yerdon. 

Q, Excuse me, the second interview with Donald Dodd. 

The first interview with Donald Dodd. Okay, so what you're 
saying is you assumed at the time at trial that if you weren't 
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sure or if there were questions — I guess I am not following 
why you just say yes as opposed to I am not sure or anything 
about the dream. How come you didn't say anything about the 
dream? 

T. 

A. He told me not to really mention it. 

Q. When did he tell you not to mention it? 

A. The day that — 

Q. Oh, yes, I remember now, the day of your testimony. 
Okay. Because there is another point in time in -- my 
transcripts are kind of messed up because of this little 
computer program — somebody is asking you questions about the 
time, "I told him no, no I didn't -- I told him the time's 
between 7:49 and 7:50." 

And the question was, "You told him those exact 
times?" And the answer that you gave was, "After he asked me 
like, are you sure, are you sure, a few times." 

"Miss Link, did you ever say the word 7:49 to 
the officer on that day?" "No."' 

But they're coming at you, the police were 
asking you, "Are you sure? Are you sure?" And you kept sticking 
to the times. That's the way the testimony reads. 

Do you understand my question? Probably not? 

A. No, because that really totally confused me. I was 
like what. I was like — 
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Q. Were people asking you if you were sure of the facts? 

A. Like the police? 

Q. Right? 

A. They asked me Dodd — whatever his name, Donald Dodd 
asked me -- first interview I had with him, he told me, asked 
me what time it was, what time it was about. And I was like, 
"Oh, about 7{30, 8 o'clock." And he's like, "Be more pacific 
(sic)." 

I was like, "I don’t know." And then he goes -- 
like, "Was it 7:45 or 7:50?" I’m like, "I don’t know." I 
go — I’m like, "7:49 maybe, 7:50." 

Q. Is what you're saying at this point is you don't know 

if it was that Sunday or not and you’re not sure of the times? 

A. Because that was the day we changed the clocks 
anyways. 

Q. Okay. So you're saying — let's break it up a little 

bit. Can you say now that it's Easter Sunday for sure that you 

saw the van outside? Can you say that for sure that you saw 
it? 

A. No, I can't. 

Q. Okay. How about the times, are you sure about the 
times? 

A. No. 

Q. Okay, What's your status about this being a dream? 
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What do you think it is? Do you think this is a dream? 

A. I think it was because I don't understand where I 
would want to just in a dead sound sleep just wake up and look 
out the window. 

Q. Also, there's another question that comes into the 
questioning and I think it was during the cross-examination 
where Billy Walsh asked you -- Attorney Walsh. "Are you sure 
of all of this?" "Yes." 

And he said, "Positive?" And you say, 

"Positive." 

What’s that all about? 

A. Huh? 

Q. You apparently — they were talking to you about what 
you observed that day about, you know, all of the things that 
you had done that day, what time you left, what time you looked 
out the window, what time you returned, what time you went with 
your father to get a paper. And then the Attorney Walsh asked 
you, "Are you sure of all of this?" And you say, "Yes," 

And he says, "Positive?" And you say, 

"Positive." 

You know, why would you say positive at that 

i 

point? 

A. Because he asked me if I was positive. 

Q. Okay. Were you positive? 
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A. Wo, Well I I was more positive than negative, I 
was pretty sure of myself because I -- me and Donald Dodd were 
talking and he says just, you know, just go with what you 
think. And now after — if I can — I don't know if I would — 
1 don t know, I don't think I would testify again because -- 
against this whole thing because what one kid says doesn't mean 
it's true. I’m not saying that I am lying or anything. But X 
am just saying that I don't remember and I don't know -- I 
can't really -- I remember the dream and everything. 

Q. Which dream are you talking about? 

A. The dream about me look -- about looking out the 

window. I don't remember if it was a dream but I remember, you 
know, thinking it. 

Q. That it was a dream? 

A. It was either a dream or reality. 

Q. Okay. So you don't know one way or another? 

A. No, I don’t know one way or another. 

Q. Let me ask you this, in terms of -- I guess let's do 

it in terms of odds. In your mind, how certain are you that 
this actually happened, that this was reality, that on April 
3rd you looked out your window and this is what you saw? How 
certain are you in terms of odds? 50 percent? 10 percent? 20 
percent? What? 

A. What do you mean? What are you saying that, like — 
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ARRANGEMENTS 


On, 3/28/96 GARY J. THIBODEAU came to the Administrative Offices of 
the ATTICA STATE CORRECTIONAL FACILITY, ATTICA, N.Y. 14011 for 
purpose of a polygraph examination. 

ISSUE 


The main issue under consideration was whether or not GARY J. 
THIBODEAU was telling the truth when he claimed that he had no 
guilty knowledge of, nor was he in any way fabricating, his version 
of allegations accusing him of being involved in the 
abduction/kidnapping of a person known as HEIDI M. ALLEN. The date 
of this event was April 3, 1994 and Mr. THIBODEAU was arrested, 

indicted and convicted of Kidnapping 1st Degree and is currently 
incarcerated at the ATTICA CORRECTIONAL FACILITY, ATTICA, N.Y. for 
this crime. 

FACTUAL BACKGROUND 

r * 

The facts concerning this case were provided the polygraphist by 
RANDI JUDA BIANCO,Esq. attorney of record for Mr. THIBODEAU 

PERMISSION AND RELEASE FORMS 

Prior to his pre-test interview, GARY J. THIBODEAU signed two 
copies of our standard Permission and Release Forms, which stated 
that he was taking the test of his own free will. One copy of this 
executed form is enclosed with this report, while the other copy is 
incorporated with our case file. 

EXAMINATION RESULTS 


In the polygraph recording, there were definite indications of 
TRUTHFULNESS when GARY J. THIBODEAU answered no to the following 
pertinent test questions: 

Q: Do you know who is responsible for HEIDI ALLEN'S disappearance? 
A: "No." 

0: Did you take any part in HEIDI ALLEN'S disappearance ? 

A: "No." 

Q: Did you personally see HEIDI ALLEN on April 3, 1994 ? 

A: "No." 
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Q: Do you personally know where HEIDI ALLEN is? 

A : "No." 

Q. Did you ever brag to any inmate that you were 

responsible for HEIDI ALLEN'S disappearance? 

A: "No." 


OPINION 

It is the opinion of the polygraphist, based upon the 
polygraph examination of GARY j. THIBODEAU, that there 
were no significant reactions to the above questions that 
are indicative of deception. 
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aiul Associates, Joe. 


P RISON,ATTICA, N.Y.14011 

----voluntarily request to take a polygraph 

rxnmlnation for the mutual benefit of myself, Michael S. Carbery 

nml RAND I JUDA BIANCO Esq. S. JOSEPH E. FA HEY, Esq. 


I n it t hn r f zp 
and rosn [ f.s 


Mlclmcl S. Cnrliery mid Associates, INc. to disclose the examination 
mid opinions l.o officers, employees, and/or agents of 


-SANEl-JUDA RTANCD.j-E. sa. & JOSEPH E. FAHEY, Esg. 


I hereby reJense nml hold free from nil harm, liability, or damage to me, Michael 

1 k,nwin 0 i« n,U = ; "'«> ^s officers, employees, and agents. In addition, 

, ' R ; M ’ in !,f! nml nli l,| e nbove-namecl from any and all suits or liabilities, 

11,1 tip, bill mu limited (u false arrest, false i mpr I nonmenf, libel, defamation, 

n "' ,,,r ' ,,r " r nM r Ij'.lits which 1 or anyone acting on my bolmlf have now, 
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damages T low! ng fiorn the operations of all electronic lienring and recording devices, 

L j(> rendered oral mid written opinions and statements and/or all future actions 
f1I, y 'ind/or nil of Lhe above, based upon tlie examination. I know of no 
mental or physical, ailment which might be impaired by the examination. 
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Signature of person to be examined 


Time 


This examination was concluded nt ; \ V) on die above date. 

1 completely reaffirm in its entirety, my above agreement. 


I also certify that during tlie entire t ime, I was well treated, submitted myself 
freely to the examination know!ng that I could stop anytime I so desired by merely 
saying 1 w Ish ctl to atop, T j cmn f nod of my own free will, knowing that I could leave 
this room a (; any t f me I no ilf'. 1 ; I. r ed, and t hn t tlie re we re no threats, promises, or any 
harm whatsoever done to me during Llie entire period I have been here, either in 
emmer t I r>n with rim ox am [nation, nr my again signing this agreement and release form. 
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Affidavit of Brittany Link dated June 23, 1996, pages 481-4 
COUNTY OF OSWEGO 1 


THE PEOPLE OF THE STATE OF NEW YORK 


vs. 


AFFIDAVIT 


GARY THIBODEAU/ 


Defendant, 


BRITTANY LINK, being sworn to tell the truth says as 
follows: ; 

1. That I reside,at 397 Kenyon Road, Mexico, New York, 
with my parents and brother and I am fourteen years old being 
born on September 23, 1981. My par.ents and I live on the same 
road as Sharon Thibodeau. In 1994, Sharon's boyfriend (now 
her husband) Gary Thibodeau, also lived there. 

2. That I am giving this - statement to clear up any 
questions anyone may have about .what I said in Gary and 

| Richard Thibodeau's trial was true about seeing Richard's van 

t 

* 

at Gary's house on Easter Sunday, 1994, the day Heidi Allen 
disappeared. 

3. That when I testified at the trials, I knew I could 
get in trouble if I didn't tell t.he truth when I said that I 
saw Richard's van at Gary's house that day, I also know that 
if I sign this paper, again saying that I saw Richard's van at 
Gary's house on Easter Sunday, 1994, I can get in trouble and 
go to Family Court for giving a false statement. When I 
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signed the two statements at Sharon Thibodeau's house, while 

the people told me to look at the statements, I don't read 

very well and a lot of words that are on the statements I 

1 

don't know. No one read it to me or explained what the words 
meant. Also, nobody ever told me that if I signed the 
statement and said that it was true and it wasn't, that I 
could get in trouble. I want to say again today that 1 am 
sure that I saw Richard^ Thibodeau's van at Gary Thibodeau's 
house on Easter Sunday, 1994. X may have told the 
investigators for Sharon Thibodeau that I may have seen the 
van there on other days besides Easter Sunday but I told them 

that I knew I saw it on Easter Sunday. 

4. The very first time I told anybody about what I saw 
Easter Sunday is when Investigator Yerdon came to our house on 
a Sunday in May, 1995, just before the Gary Thibodeau trial. 
When the car pulled in, my mother and X went out but we did 
not know who was out there. Investigator Yerdon talked to my 
mother for a little bit and my mom said nobody had asked me or 

i 

my brother what we had seen on that day and my mom asked me if 
I saw anything. I told them right away what I had seen. I 
told them that I knew I had seen the van there when I woke up 
to go to the bathroom. I think Investigator Yerdon asked me 
if I was sure and I said yes, but he never asked me if I had 
dreamed it and I never said that I may have dreamed it because 
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I knew that I had seen it and it wasn't a dream. For the full 
time that Investigator Yerdon was talking to me, which I think 
was about five minutes, my mom was there and she heard the 
whole conversation. 

5. After I spoke to Investigator Yerdon, he asked to 
use our phone and called to someone, A couple of days after 
I spoke to Investigator Yerdon, my mother and father took me 
to the District Attorney's Office in Oswego. On that day I 
met 1 with Assistant District Attorney Donald Dodd in his 
office. My mom and dad were in the office with me while I 
talked to Mr. Dodd and I talked to him without feeling like he 

was trying to make me say anything. My mom and dad would not 

* 

have let me testify about what had happened If I had ever said 
that it was dream or that I wasn’t sure. Also, Mr. Dodd never 
said that if I didn't tell what I had seen in the trial that 
"Heidi's murderer would not go to jail". Mr. Dodd never 
called Gary Thibodeau "Heidi's murderer" In front of me, I 
think that the first time that I spoke to Mr. Dodd, my mom, my 
dad and I were there about a half hour, maybe longer. I 
remember Mr, Dodd also had other people coming in to see him 
about possibly being witnesses at the Gary Thibodeau trial so 
we didn't talk for a long time. 

6. There were two or three other times that my mother, 
my father and I went to Mr. Dodd's office before Gary 
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Thibodeau's trial. Every time I spoke to Mr. Dodd, my mother 

and father were with me in his office and on one time, my 

father left to go to a vending machine but my mother stayed in 

the office with me and Mr. Dodd. When Mr. Dodd and I talked 

in his office those times, he was asking me questions but 

always told me to tell the truth and told me to try to explain 

■¥ 

what I had seen, like if I was trying to tell someone about a 

movie that I had seen, Ijhat is to try to remember everything 

and to tell everything. If Mr. Dodd asked me a question that 

I didn't remember the answer to, he would say things like 

"that's okay kiddo" but he never said for me not to tell 

anyone that I may have dreamed this because I never told him 

that it might have been a dream and my mom and dad can also 

say this because they were always there. 

7. On the day I testified -in Gary Thibodeau's trial, 

for a few minutes I was in a room talking to Mr. Todd with my 

parents there but we didn't talk long and he just tried to 

explain a little bit about what would happen in Court. Again, 

my mom and dad were in the room when Mr. Todd was there and a 

few minutes after we started talking Mr. Dodd came up and Mr. 

Todd left. After that, Mr. Dodd talked to me for a few 

1 

minutes with my mom and dad in the room and then took us down 
to the room where I waited before I went in to tell what 
happened at the Gary Thibodeau trial. Sometimes there would 
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be some holdups In the trial and Mr. Dodd would come in and 
explain to my mom and dad and I what was taking so long but we 
didn't really talk about what my testimony was going to be 

once I got into the witness room. 

8. After Gary's trial but before Richard's trial, I 

only met with Mr. Dodd at one time and that was with my dad 
but not my mom. That was the day that my dad brought me over 
to the District Attorney's Office and I talked to Mr. Dodd in 
the bigger room which I've been told is called the Grand Jury 
room. Mr. Dodd and I and my dad talked for about five minutes 
where Mr. Dodd asked me if I would be able to do the same 


thing in 


trial, that is to tell what I had seen and 


I said I could. Again, I never told Mr. Dodd that this could 
have been a dream because I knew I had seen what happened and 

it wasn't a dream. Also, even though my mom and dad didn't 

1 

talk to me much about what I had seen, we did talk about it 
sometimes and I never told them that it could have been a 

dream or that I wasn't sure. 

9. When I came home from school, I have two busses I 

can take. The regular bus lets me off at my house at around 
3:00, so sometimes I take a different bus that lets me off at 
the corner of Kenyon Road and Route 69, because then I get 
home around 2:30 p.m. I remember that the first time I really 
started talking to Sharon Thibodeau after flHNM trial is 
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when Will Neville, my friend, and I were walking home from the 
corner and Sharon Thibodeau was outside with a bunch of 
puppies and one of the puppy dogs ran into the road, I picked 
the puppy up, petted it and put it in the yard. Sharon was 
feeding the puppies and triwy*were about seven to nine puppies 
running around and Sharon was saying how hard it was to keep 
' them out of the road. Sharon also said that she wished she 
hadn t moved to New Yorjj State but if she had known what was 
going to happen happened, she wouldn't have moved here. I 
just figured that meant that if she knew that Gary was going 

to get in trouble or that she would get in trouble, not that 
she admitted anything. 

••=*' :rn 

10. Anyway, while the dogs were out, Will said something 
about maybe his dog was the one that was the father of the 
puppies and Sharon said something like maybe Will should be 
the one to get a pen for them or something, We started 
talking and Will said he could get' the stuff for the pen and 
I said that I could make the pen. Will and I got the 

materials for the dog pen and I built the pen for the dogs in 
one day. 

11. Also, there were times that Sharon's niece Amanda 
Crawford {Richard Thibodeau's girlfriend's daughter) and her 
friend and my friend Valisha Mayne would be at Sharon's house 

ome t i nws .,^1^ over there to play with them. Some of 
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those times Sharon would be around. I think I was over to 

Sharon's house around four times when Sharon was there. 

Sometimes if Sharon started to talk about the trial, Valisha 

■ 

would tell her not to talk to me about the trial and we never 
really never talked too much about it. I should say that I am 
not sure that I spelled Valisha's name right. 

12. The first time I met with anyone over to Sharon's 
house who talked to me a£out the trial was sometime around in 
December. It started out when I was walking home one day and 
Sharon asked me if I would talk to some people but she didn't 
tell me who or what it was about. I said that I would and she 
said that we would have to set up a day and that it would 

■i 

probably be sometime the week after that I would see these 
people. A couple days later I saw Sharon and she told me the 
day that she wanted me to come over to the house and I think 
she said she wanted me there around 5:00. She didn't tell me 
what these people wanted to talk to me about or who they were 
going to be. She didn’t tell me-not to talk to my parents 

I 

about this but she also didn't tell me to ask my parents if it 
would be okay. 

13. On the day I went to Sharon's house, I spoke for 
about one hour with three people. One was a heavy set blond 
female and the person who said he was her husband. There was 
another male there as well. All four of us were sitting in 
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the kitchen and Sharon was in the living room. I could not 
tell where Sharon was throughout the time but there was no 
wall separating the kitchen and the living room so I'm sure 
she could hear what was being said, I don't remember exactly 
how many of the three people asked me questions but I know 
they were all there. 


14. When we first began talking about what happened, 
they'told me that they ^ould asking me about what I had said 
at Gary’s trial. Then they began to talking about some other 
stuff. Some of the things they said confused me, for example, 
when I was telling them early in our conversation that I saw 


the van at 7:48 or 7:49, they sadd "8:00". When they kept 
telling me that I was wrong m«I confused me and I told them 


that. 


15. I know that the lady was writing notes on a yellow 
legal pad like the yellow pad that Mr. Todd had when he was 
asking me questions, I know that she took more than one page 
of notes and probably less than five pages. No one told me 
that they were video taping me or audio taping me and if I had 
known if they were doing that, it would have bothered me. It 
bothers me if in fact someone took my statement on audio tape 
or video tape without telling me. I remember seeing a bag on 
the table where I was sitting but I didn't know that there was 
anything in it taping me. 
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16. On the second time I was asked to come over, Sharon 
had been outside with the dog JoJo and asked me if I would 
stop by on another day. I remember her asking me what I was 
doing on March 11 and I told her it would depend on whether I 
had a game on that day and I remember that I told her later 
that I could come over March 11 and she asked if it could be 
around 4:00 p.m. that I- came over. 

17. On the second day I went over, I was there with a 
female lawyer and one of; the same men that had been there the 
firs't time. Again, I was in the kitchen and this time my back 
was facing the living room. Like the first time, Sharon was 
in the living room but did not talk to me or the others at 
that time. 

IB. On the second time when I spoke to the lawyer again, 

I talked about an hour and she was taking notes. She kept on 
asking me questions that I didn't understand and many times 
the questions were confusing me. Whenever she would ask me 
questions'*-!-didn 1 1 understand, then she would say things like 
"you're not sure then". That la'wyer asked me if it was a 
dream and I told her no. Again, I say that Mr. Yerdon and Mr. 
Dodd never asked me if it was a dream and I know it wasn't a 
dream. At one point during the conversation she otartitfv g ^ 
asking me if I ever dreamed of having seen vehicles before and 
I answered yes because I have had dreams where I dreamed of 
seeing cars but I didn't mean that I dreamed that I saw the 
van. 
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19. After the lawyer asked me questions for about an 
hour/ she had me go into the living room and then called me 
back out into the kitchen and asked me to look at the 
statement and to take a few minutes to look at it. She asked 
me to put my initials on where there were some changes before 
she asked me to look at it and I did look at the statement for 
a little while but again there were a lot of words on there 
that I didn't understand and I ended up signing it without 
understanding all of thc^e words. Also, I really didn't read 
the ^-entire statement. Nobody told me that I could get in 
trouble for signing the statement if it wasn't all true. 

20. I swear that I told the truth when I said that I saw 
Richard Thibodeau's van at Gary Thibodeau's house on Easter 
Sunday, 1994. There is no doubt in my mind that the vehicle 
was there and that it was there when I woke up to go to the 
bathroom, I don't know exactly what the tapes say but I was 
confused by all the questions being asked of me. I knew how 
important the trial was, both in Gary and and 
I would never have lied when I was in Court. 



Notice: Penal Law §210.45 in a written instrument who 

| knowingly makes a false statement which such person does not 
believe to be true has committed a crime under the law of the 
State of New York punishable as a Class A Misdemeanor. 

Subscribed and sworn to me 
this 22 _ day of June, 1996 


NotaryPublTc 
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People’s Affidavit in opposition to defense CPL 440.10 me 
and corresponding memorandum of law dated June 24 19 
pages 491-547 

STATE OF NEW YORK 

COUNTY COURT _ COUNTY OF OSWEGO 

THE PEOPLE OF THE STATE OF NEW YORK 

vs. AFFIDAVIT 

GARY THIBODEAU, 

Defendant. 


DONALD E. TODD, being duly sworn deposes and says as 

followsi 

1. That I am an Assistant District Attorney and make 

+ 

this affidavit in opposition to the motion of defendant 
pursuant to CPL §440.10. 

2. That deponent makes this affidavit and supporting 
memorandum of law rather than the trial assistant, Chief 
Assistant District Attorney Donald H. Dodd, because, by virtue 
of certain false accusations contained in the defendant's 
motion, Chief Assistant District Attorney Donald H. Dodd may 
be called as a witness in a future hearing in this matter. 

3 . That I incorporate by reference, the affidavits of 
Chief Assistant District Attorney Donald H, Dodd (Exhibit 1), 
Brittany Link (Exhibit 2), Charlotte Link (Exhibit 3), and 
Francis Link (Exhibit 4). 

4. Additionally, I make this affidavit based upon 

information and belief, that being discussions with the 
individuals aforesaid; review of- transcripts of portions of 
Gary Thibodeau's trial and of trial, and 

from information learned as trial assistant in the Perjury 
prosecution of Sharon Raposa. 
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5. That for the reasons set forth in the accompanying 

affidavits and memorandum of law, the Court should grant a 

hearing limited to the sole issue of the allegations that 

Chief Assistant District Attorney Dodd was aware of purported 

1 

concerns of Brittany Link about -her trial testimony in the 
Gary Thibodeau trial and whether his purported conduct 
violated either Brady or was for the purpose of suborning 


perjury 


The People submit that such a hearing, when held, 


will clearly show that none of the conduct attributed to Dodd 
occurred and that defense counsel and their investigators, 
through questionable conduct occurring on two occasions, 
secreted a young girl from her parents, confused her and 
obtained a purported statement without ensuring that she 
understood the statement and the implications of signing such 
statement. 


7. The People submit that after the limited hearing, 
the defendant's motion must be denied in its entirety. 


DONALD ET TODD 

Assistant District Attorney 


Sworn to before me this 
24th day of June, 1996 


> 4 ;./ax d.tj 'A 

Notary ^Public 
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ADELAIDE A 

Notary Public, Star? /K 

Qualified in Oswego Couruy c 
Commission Expires September 4 r 19-^^ 
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exhibit 


STATE OF NEW YORK 

COUNTY COURT _ COUNTY OF OSWEGO 

THE PEOPLE OF THE STATE OF NEW YORK 

VS . 

GARY THIBODEAU, 

Defendant. 


DONALD H, DODD, being duly sworn deposes and says 

that: 

1. I am Chief Assistant District Attorney for the 
County of Oswego and was trial prosecutor for both the Gary 
Thibodeau and Richard Thibodeau trials. 

2. I have read the motion papers in support of 
defendant's request for CPL §440.10 relief, including the 
"voluntary" affidavits of Brittany Link. 

3. I have also read the affidavits of Francis, 
Charlotte and Brittany Link made part of the People's response 
to the CPL §440.10 motion. 

4. As set forth in the affidavits of the Links, at no 
time during the course of my meetings and conversations with 
Brittany Link did she say or indicate that she was uncertain 
if she saw Richard Thibodeau's van at Gary Thibodeau's home on 
Easter Sunday, 1994. Moreover, she never stated, in any way, 
shape, form or manner that her observations on that date 
"might have been a dream". 

5. At no time did I pressure or coerce Brittany to 
testify in any manner. I never told Brittany that if she 
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didn't testify against Gary, Heidi Allen's murderer would go 
free, as alleged by counsel. 

i* 

i 

6. As Brittany never stated anything to me that would 
have constituted Brady materials, defendant's request to 
vacate the conviction of Gary Thibodeau based upon alleged 
improper conduct by myself must be denied. 

Me, 



Sworn to before me this 
24th day of June, 1996 * 



Notary Public 


ADELAIDE A. REITZ #4971503 
Notary Public, State of New York 

Qualified in Oswego County * 

Commission Expires September 4,19-J* 
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STATE OF NEW YORK 

COUNTY COURT _ COUNTY OF OSWEGO 

THE PEOPLE OF THE STATE OF NEW YORK 

vs. 

GARY THIBODEAU, 

Defendant. 

BRITTANY LINK, being sworn to tell the truth says as 

follows: 

1. That I reside.at 397 Kenyon Road, Mexico, New York, 
with my parents and brother and I am fourteen years old being 
born on September 23, 1981, My parents and I live on the same 
road as Sharon Thibodeau. In 1994, Sharon's boyfriend (now 
her husband) Gary Thibodeau, also lived there. 

2. That I am giving this statement to clear up any 
questions anyone may have about^what I said in Gary and 

trial was true about seeing Richard's van 
at Gary's house on Easter Sunday, 1994, the day Heidi Allen 
disappeared. 

3. That when I testified at the trials, I knew I could 
get in trouble if I didn't tell the truth when I said that I 
saw Richard's van at Gary's house that day. I also know that 
if I sign this paper, again saying that I saw Richard's van at 
Gary's house on Easter Sunday, 1994, I can get in trouble and 
go to Family Court for .giving a false statement. When I 
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signed the two statements at Sharon Thibodeau's house, while 
the people told me to look at the statements, I don't read 
very well and a lot of words that are on the statements I 

A 

don't know. No one read it to me or explained what the words 
meant. Also, nobody ever told me that if I signed the 
statement and said that it was true and it wasn 1 1, that I 
could get in trouble. I want to say again today that I am 
sure that I saw Richard Thibodeau's van at Gary Thibodeau's 
house on Easter Sunday, 1994. I may have told the 
investigators for Sharon Thibodeau that I may have seen the 
van there on other days besides Easter Sunday but I told them 
that I knew I saw it on Easter Sunday, 

4. The very first time I told anybody about what I saw 
Easter Sunday is when Investigator Yerdon came to our house on 
a Sunday in May, 1995, just before the Gary Thibodeau trial. 
When the car pulled in, my mother and I went out but we did 
not know who was out there. Investigator Yerdon talked to my 
mother for a little bit and my mom said nobody had asked me or 
my brother what we had seen on that day and my mom asked me if 
I saw anything. I told them right away what I had seen. I 
told them that I knew I had seen the van there when I woke up 
to go to the bathroom. I think Investigator Yerdon asked me 
if I was sure and I said yes, but he never asked me if I had 
dreamed it and I never said that I may have dreamed it because 
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I knew that I had seen it and it wasn't a dream. For the full 
time that Investigator Yerdon was talking to me, which I think 
was about five minutes, my mom was there and she heard the 
whole conversation. 

5. After I spoke to Investigator Yerdon, he asked to 

use our phone and called to someone. A couple of days after 

I spoke to Investigator Yerdon, my mother and father took me 

to the District Attorney's Office in Oswego. On that day I 

met with Assistant District Attorney Donald Dodd in his 

office. My mom and dad were in the office with me while I 

talked to Mr. Dodd and I talked to him without feeling like he 

was trying to make me say anything. My mom and dad would not 

1 

have let me testify about what had happened if I had ever said 
that it was dream or that I wasn't sure. Also, Mr. Dodd never 
said that if I didn't tell what I had seen in the trial that 
"Heidi’s murderer would not go to jail". Mr. Dodd never 
called Gary Thibodeau "Heidi's murderer" in front of me. I 
think that the first time that I spoke to Mr. Dodd, my mom, my 
dad and I were there about a half hour, maybe longer. I 
remember Mr. Dodd also had other people coming in to see him 
about possibly being witnesses at the Gary Thibodeau trial so 
we didn't talk for a long time. 

6. There were two or three other times that my mother, 
my father and I went to Mr. Dodd's office before Gary 
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Thibodeau's trial. Every time I spoke to Mr. Dodd, my mother 

and father were with me in his office and on one time, my 

father left to go to a vending machine but my mother stayed in 

the office with me and Mr. Dodd. When Mr. Dodd and I talked 

in his office those times, he was asking me questions but 

always told me to tell the truth and told me to try to explain 

1 

what I had seen, like if I was trying to tell someone about a 
movie that I had seen, that is to try to remember everything 
and to tell everything. If Mr. Dodd asked me a question that 
I didn't remember the answer to, he would say things like 
"that's okay kiddo" but he never said for me not to tell, 
anyone that I may have dreamed this because I never told him 
that it might have been a dream and my mom and dad can also 
say this because they were always there. 

7. On the day I testified in Gary Thibodeau's trial, 
for a few minutes I was in a room talking to Mr. Todd with my 
parents there but we didn't talk long and he just tried to 
explain a little bit about what would happen in Court. Again, 
my mom and dad were in the room when Mr. Todd was there and a 
few minutes after we started talking Mr. Dodd came up and Mr. 
Todd left. After that, Mr. Dodd talked to me for a few 
minutes with my mom and dad in the room and then took us down 
to the room where I waited before I went in to tell what 
happened at the Gary Thibodeau trial. Sometimes there would 
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be some holdups in the trial and Mr. Dodd would come in and 
explain to my mom and dad and I what was taking so long but we 
didn't really talk about what my testimony was going to be 
once I got into the witness room. 

8. After Gary's trial but before Richard's trial/ I 

only met with Mr. Dodd at one time and that was with my dad 

but not my mom. That was the day that my dad brought me over 

to the District Attorney's Office and I talked to Mr. Dodd in 

the bigger room which I've been told is called the Grand Jury 

room. Mr. Dodd and I and my dad talked for about five minutes 

where Mr. Dodd asked me if I would be able to do the same 

thing in trial, that is to tell what I had seen and 

I said I could. Again, I never told Mr. Dodd that this could 

have been a dream because I knew I had seen what happened and 

it wasn't a dream. Also, even though my mom and dad didn't 

1 

talk to me much about what I had seen, we did talk about it 
sometimes and I never told them that it could have been a 
dream or that I wasn't sure, 

9. When I came home from school, I have two busses I 
can take. The regular bus lets me off at my house at around 
3:00, so sometimes I take a different bus that lets me off at 
the corner of Kenyon Road and Route 6 9, because then I get 
home around 2:30 p.m. I remember that the first time I really 
started talking to Sharon Thibodeau afterQNBHNfei&trial is 
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when Will Neville, my friend, and I were walking home from the 
corner and Sharon Thibodeau was outside with a bunch of 
puppies and one of the puppy dogs ran into the road. I picked 
the puppy up, petted it and put it in the yard. Sharon was 
feeding the puppies and t-h e y were about seven to nine puppies 
running around and Sharon was saying how hard it was to keep 
them out of the road. Sharon also said that she wished she 
hadn't moved to New York State but if she had known what was 
going to happen happened, she wouldn't have moved here. I 
just figured that meant that if she knew that Gary was going 
to get in trouble or that she would get in trouble, not that, 
she admitted anything. ^i 

10. Anyway, while the dogs were out, Will said something 
about maybe his dog was the one that was the father of the 
puppies and Sharon said something like maybe Will should be 
the one to get a pen for them or something. We started 
talking and Will said he could get the stuff for the pen and 
I said that I could make the pen. Will and I got the 
materials for the dog pen and I built the pen for the dogs in 
one day. 

11. Also, there were times that Sharon's niece Amanda 
Crawford (Richard Thibodeau's girlfriend's daughter) and her 
friend and my friend Valisha Mayne would be at Sharon's house 
and sometimes .Itf'went over there to play with them. Some of 
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those times Sharon would be around. I think I was over to 
Sharon's house around four times when Sharon was there. 
Sometimes if Sharon started to talk about the trial, Valisha 

4 

would tell her not to talk to me about the trial and we never 
really never talked too much about it. I should say that I am 
not sure that I spelled Valisha's name right. 

12. The first time I met with anyone over to Sharon's 
house who talked to me about the trial was sometime around in 
December.. It started out when I was walking home one day and 
Sharon asked me if I would talk to some people but she didn't 
tell me who or what it was about. I said that I would and she. 
said that we would have to set up a day and that it would 
probably be sometime the week after that I would see these 
people. A couple days later I saw Sharon and she told me the 
day that she wanted me to come over to the house and I think 
she said she wanted me there around 5:00. She didn't tell me 
what these people wanted to talk to me about or who they were 
going to be. She didn't tell me not to talk to my parents 

I 

about this but she also didn't tell me to ask my parents if it 
would be okay. 

13. On the day I went to Sharon's house, I spoke for 
about one hour with three people. One was a heavy set blond 
female and the person who said he was her husband. There was 
another male there as well. All four of us were sitting in 
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the kitchen and Sharon was in the living room. I could not 
tell where Sharon was throughout the time but there was no 
wall separating the kitchen and the living room so I'm sure 
she could hear what was being said. I don't remember exactly 
how many of the three people asked me questions but I know 


they were all there. 

14. When we first began talking about what happened, 
they told me that they would asking me about what I had said 
at Gary's trial. Then they began to talking about some other 
stuff. Some of the things they said confused me, for example, 


when I was telling them early in our conversation that I saw. 


the van at 7:48 or 7:49, they s-aid "8:00". 
telling me that I was wrong aad confused me 


When they kept 
and I told them 


that. 

15. I know that the lady was writing notes on a yellow 
legal pad like the yellow pad that Mr. Todd had when he was 
asking me questions, I know that she took more than one page 
of notes and probably less than five pages. No one told me 
that they were video taping me or audio taping me and if I had 
known if they were doing that, it would have bothered me. It 
bothers me if in fact someone took my statement on audio tape 
or video tape without telling me. I remember seeing a bag on 
the table where I was sitting but I didn't know that there was 
anything in it taping me. 
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16. On the second time I was asked to come over, Sharon 
had been outside with the dog JoJo and asked me if I would 
stop by on another day. I remember her asking me what I was 
doing on March 11 and I told her it would depend on whether I 
had a game on that day and I remember that I told her later 
that I could come over March 11 and she asked if it could be 
around 4:00 p.m. that I* came over. 

17. On the second day X went over, I was there with a 
female lawyer and one of the same men that had been there the 
first time. Again, I was in the kitchen and this time my back 
was facing the living room. Like the first time, Sharon was 
in the living room but did not talk to me or the others at 
that time. 

18. On the second time when I spoke to the lawyer again, 
I talked about an hour and she was taking notes. She kept on 
asking me questions that I didn't understand and many times 
the questions were confusing me. Whenever she would ask me 
questions I didn't understand, then she would say things like 
"you're not sure then". That lawyer asked me if it was a 
dream and I told her no. Again, I say that Mr. Yerdon and Mr. 
Dodd never asked me if it was a dream and I know it wasn't a 
dream. At one point during the conversation she otar - t i- n g 
asking me if I ever dreamed of having seen vehicles before and 
I answered yes because I have had dreams where I dreamed of 
seeing cars but I didn't mean that X dreamed that I saw the 
van. 
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19. After the lawyer asked me questions for about an 

1 

hour, she had me go into the living room and then called me 

back out into the kitchen and asked me to look at the 

statement and to take a few minutes to look at it. She asked 

me to put my initials on where there were some changes before 

she asked me to look at it and I did look at the statement for 

a little while but again there were a lot of words on there 

that 1 didn't understand and I ended up signing it without 

understanding all of those words. Also, I really didn't read 

the entire statement. Nobody told me that I could get in 

trouble for signing the statement if it wasn't all true. 

20. I swear that I told the truth when I said that I saw 

Richard Thibodeau's van at Gary Thibodeau's house on Easter 

Sunday, 1994. There is no doubt in my mind that the vehicle 

was there and that it was there when I woke up to go to the 

bathroom. I don't know exactly what the tapes say but I was 

1 

confused by all the questions being asked of me. I knew how 
important the trial was, both in Gary and Richard's trial and 
I would never have lied when I was in Court. 



Notice: Penal Law §210.45 in a written instrument who 
knowingly makes a false statement which such person does not 
believe to be true has committed a crime under the law of the 
State of New York punishable as a Class A Misdemeanor. 


Subscribed and sworn to me 
this 2-3 r aay of June, 1996 



Notary Public 
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EXHIBIT 

STATE OF NEW YORK 

COUNTY COURT _ COUNTY OF OSWEGO 

THE PEOPLE OF THE STATE OF NEW YORK 

vs. AFFIDAVIT 

GARY THIBODEAU, 


Defendant. 


CHARLOTTE LINK, being duly sworn, deposes and says 


as follows: 


1. That I reside at 397 Kenyon Road, Mexico, New York, 
with my husband Francis and my children. One of my children 
is Brittany Ann Link who was born on September 23, 1981. 


2 . 


That I make this affidavit to set forth the true 



facts relating to my daughter's involvement as a witness in 
the case of Gary Thibodeau and 

3. I was present the very first time that my daughter 
spoke to anyone with the Oswego County Sheriff's Department 
regarding this case. The person that my daughter spoke to was 
Sheriff's Investigator Herbert Yerdon who visited our home on 
a Sunday in May of 1995, shortly before the Gary Thibodeau 
trial was scheduled to begin. On that day, I saw the vehicle 
that Investigator Yerdon was driving pull into the driveway 
and both I and Brittany went outdoors to speak to the 
individual who pulled in. At the time Investigator Yerdon 
pulled in we did not know who he was. After we spoke briefly 
to Yerdon, my son also came out. 
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4. Investigator Yerdon first spoke to myself asking me 
questions relative to what I might have seen or heard on the 
day Heidi Allen disappeared. ' I had previously talked to 
Sheriff's investigators but indicated to Investigator Yerdon 
that nobody had spoken to my children and I asked Brittany if 
she saw anything on that day. At that point Brittany told 
myself and Investigator Yerdon that she had seen the van in 
the driveway on Easter Sunday between 7:30 and 8:00 a.m. and 
that she saw the van when she got up to go to the bathroom. 
When Brittany told Investigator Yerdon this, I asked her why 
she didn't tell anyone before what she had seen and Brittany 
said because "nobody asked me". This conversation with Yerdon 
took place entirely in my presence and was of approximately 
five minutes' in. l-eng£hv* . At no time did Brittany tell 
Investigator Yerdon that she wasn't sure that the van was in 
the yard on Easter Sunday or that it could be a dream. 

5. After Brittany told Investigator Yerdon what she had 
seen, Investigator Yerdon asked tp use our phone and contacted 
someone at the District Attorney's Office and after a short 
period of time I spoke on the telephone to Assistant District 
Dodd who told me he would like to meet with my daughter and it 
was agreed that myself, my husband and my daughter would come 
in to meet with Mr, Dodd. 

6. The first time that my daughter met with Assistant 
District Attorney Dodd, took place the Tuesday after the 
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! Sunday that Investigator Yerdon first spoke to Brittany. This 
conversation took place in Mr. Dodd's office at the District 
Attorney's Office and both myself and my husband were present 
during the entire meeting which lasted about one-half hour. 
In the course of that interview, Brittany reiterated that she 
had seen the van at Sharon and Gary's residence on Easter 
Sunday and that she was certain of it. Again, at no time did 
Brittany state that this could have been a dream or that it 
could have been any other day besides Easter Sunday. She may 
have indicated on this or other times that she had seen the 
van at other occasions at the Gary Thibodeau residence but at 
no time did she ever indicate that she wasn't sure that the 
van was there on Easter Sunday. She has always maintained to 
myself and my husband that she saw the van there*, ttaat .day r and 
knew it was there on Easter Sunday, 1994, the day Heidi Allen 
disappeared. 

7. I further recall meeting with my daughter, my 

husband and Mr. Dodd one or two other times before Brittany 

testified in the^ary^&hibodeau trial. Both interviews also 

¥ 

took place in Mr. Dodd's office. On both of those times I was 
present with my daughter throughout the interview but believe 
there was one time that my husband might have left to go to a 
vending machine. However, when my husband left I remained in 
the room with Mr. Dodd and my daughter. Again, during that 
period of time prior to Gary Thibodeau's trial, my daughter 
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I 

was never alone with Assistant District Attorney Donald Dodd 
or Investigator Yerdon as I was present throughout any 
conversations. At no time did my daughter tell Mr. Dodd or 
Investigator Yerdon that she wasn't sure of what happened or 
that it could be a dream. I want to make it clear that had 
our daughter ever made such a statement to Mr. Dodd, we would 
not have permitted her to testify even if Mr. Dodd had asked 
her to. Moreover, before Brittany testified, there would be 
times that we would speak to her at home and she again always 

4 

maintained that she was certain that she saw Richard 
Thibodeau’s van at Gary Thibodeau's residence on the day Heidi- 
disappeared. 

8. After Gary Thibodeau's trial and before l&PMpfc 

trial, I never met with my daughter and Mr. Dodd 
and I only became aware that she had met with Mr. Dodd for a 
few minutes in the Grand Jury room by talking to my daughter 
and my husband. Besides that meeting, which I did not attend, 
to my knowledge the only time my daughter spoke with Mr. Dodd 
was on the day she testified in P.sfc ITiVlfcp trial and again at 
no time was she alone with Mr. Dodd and at no time did she 
indicate that she had any doubts about seeing Richard's van at 
the Gary Thibodeau's residence on-Easter Sunday, 1994. 

9. I have read both of my daughter's "voluntary 
affidavits" and was present at the District Attorney's Office 

■i 

on June 4, 1996, when Assistant District Attorney Todd met 
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with Brittany, myself and my husband Francis. Again, on that 
day, at no time was my daughter Brittany alone with Mr. Todd 
and throughout the conversation Mr. Todd explained that he 
just wanted to know the truth regardless of whether it would 
help or hurt the District Attorney’s Office's case against 
Gary Thibodeau. I heard him specifically ask Brittany 
questions including whether she was absolutely certain that 
she saw Richard's van at Gary's house on Easter Sunday, 1994 
and on June 4, 1996, Brittany told Mr. Todd that she was 
absolutely certain that the van was there. She indicated that 
she told the investigators for Gary Thibodeau that she may' 
have seen Richard's van there on days besides Easter Sunday, 
1994, but that she also told them she was sure that she saw it 
there on Easter Sunday, Mr. Todd reviewed with Brittany the 
exact words that were in the "voluntary affidavits", reading 
them one or two sentences at a time. On that day, Brittany 
told Mr. Todd that she never said'that she felt pressured by 
Mr. Dodd or Investigator Yerdon to say anything that she 
wasn't sure was true. We all told Mr. Todd that in fact Mr, 
Dodd had told Brittany on several occasions to "just tell the 
truth". 

10. Moreover, I saw in the "voluntary affidavit" of 
Brittany that was taken in December, the statement that Donald 
Dodd told Brittany that if she didn’t testify that "Heidi's 
murderer would not go to jail". As I have stated, I was 
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present throughout all of the meetings with my daughter and 
Mr. Dodd and he never said those words. In fact the only 
comment I recall Mr. Dodd ever making about Gary Thibodeau was 
on one meeting, after the trial had began, Mr. Dodd commented 
on how cocky and arrogant Mr. Thibodeau appeared in court. 
Otherwise he never said anything about Gary Thibodeau and 
never called Gary Thibodeau "Heidi's murderer". 

11. Additionally, I was also present when Mr, Todd, on 

June 4, 1996, reviewed with Brittany the exact words that were 

on the "supplementary voluntary affidavit" dated March 11, 

1996. Again, Brittany spoke to Mr. Todd about that statement 

and explained how the statement was obtained but when he 

1 

reviewed the supplementary voluntary affidavit with Brittany, 
she told us that the statements in the affidavit were not true 
and that she had never told the attorney, Mrs, Bianco, what is 
in this statement. 

12. Moreover, my daughter explained that when the 
affidavits were prepared, no one read the affidavits to her 
but rather she was asked to read them herself. At Mr. Todd's 
request, my daughter tried to read both voluntary affidavits 
aloud and there were a number of words that she did not know 
either because they were big words that she didn't understand 
and that she ordinarily would not use or in some instances 
they could just not be read due to poor handwriting. As my 
daughter read those affidavits aloud, Mr. Todd had an orange 




highlighter in his hand and would highlight any of the words 
that my daughter did not know. After she read each statement 
aloud, I put my initials next to each word that my daughter 
did not know or could not read and Mr. Todd provided me with 
a copy of both affidavits so that I could be assured that he 
did not, after we left* add additional "highlights" to the 
affidavits. 

13. My daughter, although she is in seventh grade, does 
not read well, as can be seen by the copies of the affidavits 
which show a large number of words that were highlighted. 
Moreover, my daughter indicated that nobody asked her to read 
any part of the statement aloud or explained the nature of the 
oath and that if she signed a false statement she could be 
punished for it. She also said no one asked her to actually 
swear to the truth of the statements even though both 
statements are shown as being subscribed and sworn before a 
notary public. 

14. I have also been provided a copy of the letter dated 
April 11, 1996, from Attorney Joseph Fahey to Assistant 
District Attorney Donald Todd. In the second page of that 
letter, Mr. Fahey indicates that "direct contact was made with 
our investigators with Mrs. Link during the interview process 
and indirect contact was also made through Brittany. It is 
our position that her parents were well aware of the fact that 
Brittany had voluntarily come to us with this information". 
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I consider this statement to be misleading. After my 
daughter's testimony in the Gary Thibodeau trial, I was 
contacted by an individual, who had indicated that that person 
was an investigator with Mr. Fahey's office asking to talk to 
my daughter. I indicated to that person that at that time I 
was willing to consider allowing my daughter to be interviewed 
by the investigator but not at that time and that I wanted to 
be present. I was told that I would be advised as to when and 
where my daughter was to be interviewed. At no time 
thereafter was I contacted by any person to schedule a day, 
place and time for the interview. Had any person done so, in 
compliance with my request, I would have made it clear that 
any interview with my daughter would take place in my presence 

ofcr 1 

or the presence of my husband and a representative the 
District Attorney's Office. 

15. My daughter is a young girl who can be taken 
advantage of. I felt it was extremely appropriate that at all 
times the District Attorney wished to speak to my daughter, 
that they spoke to her in our presence and they indicated that 
the reason they wanted to do so was to make sure that nobody 
got the impression or tried to say that the District 
Attorney's Office had put words in her mouth. If at any time 
we felt that Mr. Dodd, Investigator Yerdon or even Mr. Todd at 
the present time, was pressuring our daughter to say anything. 
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I we would immediately end all conversations with the District 

+ 

Attorney's. Office. If our daughter had ever indicated to us 
that this could have been a dream or that she wasn't sure 
about the van, we would not have allowed her to testify or 
would have advised Mr. Fahey or Mr. Walsh that she had said 
this to the District Attorney's Office. We had no desire to 
have our daughter testify in this case but realize that her 
testimony was important and we never doubted before, during or 
after Gary and trial that our daughter knew her 
testimony to be true. 

16. I have also read in the letter to Mr. Todd that 
there are audio and video tape recordings of my daughter from 
the interviews. My daughter indicated to Mr. Todd, and has 
indicated to my husband and I previously, that if she had 
known that she was being audio or video taped, she would not 
have spoken to the individuals that Sharon Thibodeau asked her 
to talk to. As parents of Brittany Link, we would ask to be 
provided with copies of the alleged audio and video tapes and 
would ask the Court to direct the attorneys for Gary Thibodeau 
to provide copies to us at no cost. We did not ask Mr. Fahey 
or Mrs. Bianco to cause this additional disruption in our 
daughter’s life or in our family's life, This has been an 
extremely difficult time for both Brittany and our family, 
especially because my husband and I both know that Brittany 
never told Mr. Dodd or anyone from the District Attorney's 
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Office or the Sheriff's Department that she was not sure of 
seeing the van on Easter Sunday or that it could have been a 
dream. We are also offended because the attorneys for Gary 
Thibodeau have implied that we allowed our daughter to be used 
and that we permitted an Assistant District Attorney to place 
our daughter on the stand twice although we knew that she 
would not be testifying falsely. 

17. Again, I just want to emphasize once again that my 
daughter has always told the ^strict'• Attorney's Office 
representatives, the Sheriff's Department representatives and 
ourselves that she has never doubted her recollection as to- 
what happened on Easter Sunday; that it was not a dream and 
that her testimony in both trials,was true. 



Notice: Penal Law §210,45 in a written instrument who 
knowingly makes a false statement which such person does not 
believe to be true has committed a crime under the laws of the 
State of New York punishable as a Class A Misdemeanor. 


me 

1996 
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exhibit 



STATE OF NEW YORK 

COUNTY COURT _ COUNTY OF OSWEGO 

THE PEOPLE OF THE STATE' OF NEW YORK 

VS . 

GARY THIBODEAU/ 

Defendant. 


AFFIDAVIT 


FRANCIS LINK, being duly sworn, deposes and says as 

follows: 

1. - I reside at 397 Kenyon Road, Mexico, New York, with 

my wife and my children, one of whom is Brittany Link (date of 
birth September 23, 1981). Brittany is presently in the 

seventh grade in the Mexico School District. 

2. That I make this affidavit relative to certain 
allegations by Attorney Joseph Fahey and Randi Bianco relative 
to my daughter's involvement in testifying at the trials of 

Gary Thibodeau and • 

3. That I have read the affidavit of my wife Charlotte 

Link and to the extent her affidavit reflects events that 
occurred in both of our presence, inclusive of meetings 
between our daughter with Assistant District Attorney Donald 
Dodd and Assistant District Attorney Donald Todd, her 
statement accurately sets forth what I recall occurring at 

those meetings. 

4. That like my wife, I indicate that at all times that 
I was present with my daughter and Assistant District Attorney 
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Donald Dodd, my daughter steadfastly maintained that she was 
and is positive that she saw Richard Thibodeau's van at Gary 
Thibodeau's house on April 3, 1994. Mr. Dodd was never alone 
with my daughter and at no time in^my presence did my daughter 
ever tell Assistant District Attorney Dodd that she didn 1 t 
remember what happened or that it could have been a dream. 
Mr. Dodd never pressured my daughter to testify and only told 
her to tell the truth and to try to relate the events as if 
she had been watching a movie. At no time did Mr. Dodd ever 
tell my daughter that if she didn't testify against Gary 
Thibodeau that Heidi Allen's murderer would go free. 

5. After the trial of Gary Thibodeau, my daughter only 
met with Assistant District Attorney Dodd one time and that 
took place at the District Attorney's Office and in my 
presence. My wife was not present on that date. We were only 
with Mr, Dodd for about five minutes as he was also 

- - / * * - * * f 

interviewing other persons. We spoke briefly to Mr. Dodd in 
the Grand Jury room and he asked my daughter if she was ready 
and able to testify again in the Richard Thibodeau trial and 
she indicated that she could.' Mr. Dodd provided her with a 
copy of her transcript from the Gary Thibodeau trial but at no 
time did he tell her that she had to say exactly what she had 
said in the Gary Thibodeau trial or tell her not to mention 
anything. 





„ 6. My wife and I were present with my daughter on both 

days that she testified and while she was waitj.$g to testify 

we were always with her and the only conversations that Mr. 

Dodd had with her were to help her understand what areas he 

was going to ask her to testify to and if when there were 

1 

delays in the trial, he would explained to her why there was 
a holdup. 

7. After^^HVi # trial and before the filing of the 
motion by Mr. Fahey, my daughter never told me that she was 
being requested to talk to Gary Thibodeau's lawyers or persons 
working for them. At no time did any person ever contact me- 
to ask me permission to talk to my daughter and I am greatly 
offended that people would interview my daughter without my 
presence or the presence of my wife and without having the 
courtesy to request permission to do so. While I had no 
reason to be concerned with the District Attorney's Office, I 
was grateful they had the courtesy to permit my wife and I to 
sit in on the interviews to make it easier for Brittany who, 
at the time of her testifying in the Gary and 
Thibodeau trials with only approaching her fourteenth birthday 
and who still is just a little girl. 

8. I have no doubts, having sat in on all the 
interviews with Mr. Dodd, that my daughter's testimony was not 
pressured by the District Attorney's Office or Sheriff's 
Department and that she testified truthfully to the best of 
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her ability at both Gary Thibodeau's trial and 

trial, Like my wife, I would ask to be provided 
with a copy of the video tapes and audio tapes of my 
daughter's interviews which were taken without my knowledge 
and/or consent. 

9. That even after the filing of the papers by Gary 
Thibodeau's lawyer, I spoke to my daughter about her 
testimony. To be perfectly franftywhSn-I spoke to her I was 
extremely upset because I knew that what was written in the 
statements was not true, especially when it accused Mr. Dodd 
and Investigator Yerdon of pressuring Brittany. Brittany has 
continued to tell my wife and myself that her testimony was 
true and I feel very strongly that in fact, her testimony was 
true and that she was used by Sharon Thibodeau and the 
attorneys for Gary Thibodeau. 

10. Once again I want to make it quite clear that the 
District Attorney's Office and the Sheriff's Department has 
never used any force or threats or pressure against my 
’■'daughter to have her testify in the Gary and Richard Thibodeau 
trials. My daughter was a fourteen year old girl who was 
brought into an extremely difficult situation of having to 
appear and testify in the most famous trials in recent Oswego 
County history. While I know that if she had had her 
"druthers", she would not have testified-however, that is not 
because she was pressured or because she didn't know what she 
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was testifying to, rather because she was a young girl 
testifying in these important criminal trials. In fact, in my 
opinion, the very allegations that the Thibodeaus make against 
the Oswego County District Attorney’s Office-that they 
pressured our daughter into saying things that weren t true I 
believe to have been committed by the attorneys for Mr. 
Thibodeau and by their investigates. 



Notice: Penal Law §210.45 in a written instrument who 
knowingly makes a false statement which such person does not 
believe to be true has committed a crime under the laws of the 
State of New York punishable as a Class A Misdemeanor. 


Subscribed and sworn to me 
this 23^ day of June, 1996 
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j STATE OF NEW YORK 

ij COUNTY COURT_COUNTY OF OSWEGO 


;{ THE PEOPLE OF THE STATE OF NEW YORK 


vs. 


GARY THIBODEAU, 


Defendant. 


MEMORANDUM OF LAW 


POINT I. 

THE COURT SHOULD DENY THE MOTION 
WITHOUT A HEARING, EXCEPT AS TO THE ALLEGATIONS 
OF ASSISTANT DISTRICT' ATTORNEY DODD'S 
PURPORTED KNOWLEDGE OF BRITTANY LINK'S "CONCERNS". 


Defendant makes his request for a vacatur of his 
judgment of conviction based upon four grounds: (1) failure to 

1 ■ 

;! disclose certain alleged diaries of Heidi Allen; (2) alleged 

I 1 

! j 

;i prosecutorial misconduct regarding the testimony of Brittany 
Link, a People's witness; (3) the theory that the acquittal of 

r 

renders defendant's conviction repugnant; 
and (4) that the verdict should be vacated "in the interest of 

i | 

' justice as failure to do so would create a grave risk that an 

i 

innocent man has been convicted". ‘Prior to responding to each 
point on the merits, the People contend that this Court must 

P , 

dismiss the motion without holding a hearing, with the 
exception of the "Brittany Link issue" cited as "ground two". 

CPL §440.10(2) states that "Notwithstanding the 
• provisions of subdivision one, the court must deny a motion to 


■ vacate a judgment when: 


- 1 - 


i 


"The judgment is, at the time of the motion, 

appealable or pending an appeal, and sufficient facts appear 

on the record with respect to the ground or issue raised upon 

the motion to permit adequate review thereof upon such an 

appeal". In the instant case, defendant has filed a notice of 

appeal, a copy of which is attached hereto as Exhibit A. 

Moreover*,' orr^ebruary 2, 1996, the Appellate Division granted 

1 

an order for defendant to prosecute his appeal as a poor 
person (Exhibit B). To date, the People have not been served 

with defendant's appeal brief. 

It is quite clear that defendant's motions pursuant 
to CPL §440.10 are capable of determination by the Appellate 
Division, with the exception of the second ground, regarding 
Brittany Link. Moreover, deponent submits that even with the 
additional affidavits of Donald H. Dodd, Francis Link, 
Charlotte Link and Brittany Link, a hearing is necessary. 

A. Ground 1 - The Diary 

As set forth their recitation of the facts (pp 2-3}, 
counsel for defendant has already argued before this Court at 
sentencing that the diaries contained Brady materials, but the 
Court reviewed the same and found no Brady materials therein. 

While the People will discuss this matter in greater detail, 

* 

in responding to the individual grounds, it should merely be 
noted for this point that all of the cases defendant cite for 
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! his motion are Appellate Court decisions. Moreover, in his 

1 ! 

ij pleadings, defendant fails to articulate any basis or theory 

! | 

|' why there are not sufficient facts on the record to permit 

f \ 

!| adequate review of this issue on appeal. 

i! 

!i B. Ground 2 - Brittany Link's Testimony 

; i 

•' On the issue of Brittany Link's purported 

11 recantation of her testimony at both and Gary 

: I 

jj Thibodeau's trials, the question of the necessity for a 

i , 

■ i 

hearing is different. The People submit that, as shown by the 

, I 

j; attached statements of Brittany Link, Charlotte Link, Francis 
Link and Donald H. Dodd, defendant's motion requires an- 

; i 

evidentiary hearing to be held,- pursuant to CPL §440.30(5). 

I \ 

See, People v. Session , 34 NY2d 254, 357 NY2d 409 (1974) 

! I 
1 „ 

; ; (affidavits of Assistant District Attorney and other witnesses 
not considered documentary evidence, but sufficient to raise 
an issue requiring a hearing) , 

However, the' People wish to address procedural 

i 

issues relating to the hearing, in a point to be submitted, 
infra . 

C. Ground 3 - Repugnancy of Verdicts 

Again, as to this issue, all cases cited in support 
1 of defendant's application for vacatur of conviction are 

■P 

Appellate level decisions. While, of necessity, the People 
shall directly respond hereafter, this issue most certainly is 

i. 

- 3 - 

i 

j . 






jj an issue that may be raised in the direct appeal of Gary 

i j 

ii Thibodeau. 

P r 

■ i 

h • 

; D. Ground 4 - Vacatur in the Interest of Justice 

■ L 

! 1 Again, the People will more specifically address the 

>\ 

N underlying issue of this ground in direct response to 

h 

jj defendant's point of law; however, again it should be noted 

t| 

!j that defendant cites only two cases, both of which are 

, l 

Appellate Division cases. While the People acknowledge this 

1 | 

[ Court presumably has power to grant a motion pursuant to CPL 

I l 

■ i 

j- §440.10(3), the People submit that this issue again is, 

r; i ► . n 

4 ’ 

addressable on direct appeal and therefore should be presented 

! l 

; i 

.! for determination before the Fourth Department. Moreover, as 
:: set forth hereafter, the People submit that the Court does not 

■ have power to use its power to grant a new trial, when the 

I 

matter is still capable of direct appeal. 

The People will to respond to the individual basis 
for defendant's request for vacatur, addressing each separate 
: basis in the order presented by defendant. 
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POINT II. 

THE COURT SHOULD NOT VACATE THE JUDGMENT 
OF CONVICTION BASED UPON NON-DISCLOSURE 

OF THE DIARIES. 

1 

As set forth previously, the Court should deny the 

11 

| request herein as this issue is clearly reviewable on appeal. 

E i 
f] 

|| This Court has previously rendered a decision, after a careful 

if 

[ j 

.. and exhaustive review of the diaries in question and 

i 

j: determined that no Brady issue exists. Counsel's request is 

11 . 

simply an effort to reargue his oral motion made at time of 

' f 

j! sentence and should be summarily dismissed. 

|] 

jj It should be noted that, despite counsel's 

i j 

j; suggestion that the Kanefsky decision, 64 AD2d 401, 409 NY2d 
jj 713 (1978) revd 50 NY2d 162, 428 NY2d 453 (1980), held the 

, i 

;; non-disclosure to be a Brady violation, it is clear that the 

\ i 

■ majority opinion rejected the Brady analysis but held the 
|j violation to be Rosario ( People v. Rosario , 9 NY2d 286, cert 

k 

:! 

ji den 368 US 866 ) : 

11 

i: "While it is contended that the diary made no 

reference to Kanefsky that might be construed as evidence 
favorable to him ( Brady v. Maryland , 373 US 83, 87; People v. 

' Simmons , 36 NY2d 126), it might still have been utilized to 
I impeach Roberto’s testimony on cross-examination . (See People 
V. Rosario , 9 NY2d 286, cert den 368 US 866). Failure 


!i 

■! 

I i 


{ I 
' t 

f 1 


1 ■ 

1 [ 

r [ 
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to turn over possible Brady or Rosario material cannot be 





i I 

; i 

i I 


: [ 


excused on the ground that the material would have been of 
limited use to the defense, ( People v. Consolazio , 40 NY2d 
446, 454; People v. Malinsky , 15 NY2d 86, 90)." emphasis added , 
(at 403) . 

Moreover, the dissent clearly felt the non-entries 
in the diary in the diary constituted neither Brady or Rosario 
matters. "The critical issue is whether the book constitutes 


j; Rosario or Brady material. Study of the record and the book 

] ' 

J i 

!' itself mandates the conclusion that the trial court properly 

l ( 

found the appointment book not to be Rosario or Brady 

;j material." at p.405, 

l 

; I 

As Heidi Allen did not testify, the diaries, which 


, ] 

I ■ ■" 

■; would have only been available for Rosario purposes if they 

V ■ 

* 

j! related to the transaction in question, were not required to 

i i 

■ be turned over either under Brady or Rosario. The "reasonable 
/ possibility" standard of People v. Vllardi , 76 NY2d 67, 556 
NY2d 518 (1990) is not applicable, as the Court has properly 
ruled that no Brady violation - existed.. Counsel's bald 
assertion that the stipulation consented to by the People in 
the trial of resulted in the difference in 

the verdicts is merely rampant speculation, and ignores the 
: fact that the jury in the instant case heard testimony from 
two persons, MacDonald and Baldasaro, who testified to 
defendant's admissions of involvement in the disappearance of 
Heidi Allen. 


i 

i 


6 


For the reasons set forth, defendant's motion to 
vacate the judgment of conviction pursuant to CPL 
§440.10{1)(h) should be denied. 
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POINT III. 

I 

ALTHOUGH THE ALLEGATIONS IN DEFENDANT'S MOTION 
j ARE BLATANTLY FALSE, A HEARING MUST BE HELD. 

I 

J P 


! j Defendant, in his motion papers, alleges serious 

|j 

:i acts of affirmative misconduct by Assistant District Attorney 

i | 

■j Donald H. Dodd. Of primary impatience in that regard are 
’ certain statements contained - in purported "voluntary 

| affidavits" of Brittany Link. 

!] 

u It should be noted that the statements ascribed to 

P 

_ I 
■ I 


ii Brittany Link have been repudiated not only by Assistant 
J District Attorney Dodd, but also by the parents of Brittany 
| Link, as well as by Brittany herself. See Exhibits 1, 2, 3, 

| I 

and 4 attached to the People's responsive pleading. 

1 i 

The Court should also be made aware of the manner in 

! I 
;! 

which Brittany 1 s "voluntary statements" were obtained by 

; ■ 

: J defense compared to the manner in which the People have 
■■ questioned this fourteen year old. At al times that Brittany 
ii has spoken to the People, either through Investigator Yerdon, 

h 

Assistant District Attorney Dodd or Assistant District 
■: Attorney Todd, at least one, if not both, parents of Brittany 
.[ have been present. 

'i On both occasions that Brittany was spoken to by 

:j defendant, she was simultaneously subjected to questioning by 
a number of adult persons out of the presence of her parents. 


E t 


! [ 

f i 
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N On both occasions, Brittany was told to sign statements 

t * 

s r 

without efforts to determine if the statements were completely 
true or efforts made to determine if Brittany could read and 

jj 

understand the words in the statements. See Exhibit 2, the 

l] 

: j statement of Brittany Link/ and Exhibit 3, the statement of 

I 

E j 

i{ Charlotte Link setting forth the words Brittany was unable to 

I 

.! read or understand, which is attached to People's responsive 
i pleading. 

! The manner in which these "voluntary statements" 

;! were taken show why the Courts hold that alleged 

r i 
I 

"recantations" are "inherently unreliable and insufficient 

i : 

i alone to require setting aside a conviction", People v. 

N 

j! Leqette , 153 AD2d 760, 545 NY2d 296 (1989). 

i j 

Notwithstanding the fact that Brittany Link has, in 
,J effect, recanted her "recantation" and such recantation has 
: been corroborated by both of Brittany's parents and Assistant 

4 - 

District Attorney Dodd, it would appear that a hearing, 

■ limited solely to the issue of allegations which relate to the 
• substance of Assistant District Attorney Dodd's knowledge of 

■ the alleged uncertainty of Brittany Link must be had, 

7 

The controlling authority in this regard is People 
v. Sessions , 34 NY2d 254, 357 NY2d 409 (1974). In Sessions , 

i the Court of Appeals held that conclusory affidavits of 

+ 

witnesses alleging threats by an Assistant District Attorney 
were insufficient to require a hearing as they did not contain 


i 
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the nature of the testimony the witness could offer or how it 
would be of value to defendant. Additionally/ however, the 
Court held that affidavits of an Assistant District Attorney 
and other witnesses in rebuttal do not constitute "documentary 
evidence" sufficient 'to refute defendant’s allegations. 
Session , 34 NY2d at 256. 

It would seem unusual that a hearing is required 
even though Brittany Link has reaffirmed her prior testimony; 
however deponent has reviewed the case law subsequent to 
Session, and I have been unable to find a case on point. See 
also People v ■ Baxley , 84 NY2d 208, 616 NY2d 7 (1994). 
Therefore, to avoid the possibility of error, the People would 
consent to a hearing limited to the issue of whether, the 
conduct attributed to Dodd occurred. Because Dodd was never 
told the attributed statements of Link, a Brady analysis is 
not required. 

In that regard, it is clear that defendant has the 
burden of going forward in this case. Sessions supra at pp. 
253-256. The would require, of necessity proof that Dodd was 
told by Link that she was not certain of seeing the van on 
Easter Sunday and that she dreamed it, an allegation all 
involved deny. 

To the extent a hearing is granted, the People have 
requested to be provided with copies of audio and video tapes 
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i 1 

[ 

I of the interviews of Brittany Link, See Exhibit C, a letter 
from Donald E. Todd to defense counsel Fahey, and Exhibit D, 

? 

Fahey's response. In that response Fahey acknowledges that 
;! the tapes and any notes would be Rosario materials at a 

j! hearing, but he requires that the People pay for the cost of 

I 

!j reproduction. The People submit that, in fact, the alleged 

!j 

i] audio and video tapes should be considered by the Court as 

li 

apart of the defense pleadings and defendant required to 
I provide copies. Alternatively, if the tapes are considered 

I 

! only as Rosario materials, the People request that copies of 

^ I 

jj all audio and video tapes be provided one week before any 

i, 

h scheduled hearings, in order to avoid undue delay. If the 

!j 

j| audio and video tapes are provided at the time of the hearing, 

i * 

jj the People will be required to request significant time to 

I 

| I 

•; review any tapes prior to cross-examination of any witness. 

i| 

i! 

II 
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POINT IV. 

DEFENDANT’S APPLICATION TO SET ASIDE 
THE CONVICTION DUE TO REPUGNANCY MUST BE DENIED 


Defendant additionally seeks to have his conviction 
set aside alleging that the verdict In the 
trial is repugnant to the verdict in his separate trial. 
Defendant is clearly in error. 

Initially, it should again be noted that defendant's 
application must be denied pursuant to CPL §440.10(2)(b). The 
judgment of conviction of defendant is pending on appeal, and 
sufficient grounds appear on the record to permit adequate 
review by the Appellate Division. 

Additionally, however, the assumption upon which 

i defendant bases his argument is in error. It should be noted 

j 

■ that in the cases cited by defendant, both co-defendants were 




tried jointly before the same jury. Although not specifically 

f" --If 

addressed in People v, Hicks , 134 AD2d 909/ 522 NY2d 65 ( 1987) 
cited by defendant, it is clear by the court 1 s citing of the 
case of People v* Fallon / 78 AD2d 659/ 432 NY2d 225 ( 1980) and 
People v* Hampton , 61 NY2d 963, 475 NY2d 273 ( 1984) that both 
defendants in Hicks were jointly tried. Counsel cites no case 
that discusses the effects of allegedly repugnant verdicts of 

i 

named defendants tried separately. 
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i j 


I 


Moreover, the law is clear that, in determining 
whether a verdict is repugnant, Courts must look to the 

I 

instructions given, without regard to its accuracy. People v. 
•| £reen, 71 NY2d 1006, 530 NY2d 97 { 1988}, People v, Hampton , 61 

i i 

NY2d 963, 475 NY2d 273 { 1984 ), People v. Tucker . 55 NY2d 1 
Whiie the People submit that the Court's charge was 
j entirely proper, attached as Exhibit E are copies of pages 


► i 


* i 


j 3457, 3461, 3464 and 3473 of the transcript of the Gary 

[I 

jj Thibodeau trial. In the first three pages cited, the Jury was 
u instructed that they could find defendant guilty if the People 
S proved, beyond a reasonable doubt his guilt either bv his own 
, ac ^ s or if he was aiding and abetting another unidentified 
person. As set forth on page 3473, defendant filed to object 
to the charge. 

Therefore, Gary Thibodeau's jury was at liberty to 

convict defendant on two different scenarios, even if, for 

purposes of argument, they were not convinced of 

1 

participation, i.e, they would find that Gary 
acted as a principal without the aid or assistance from 
Richard, or that Gary acted in concert with someone other than 
Richard Thibodeau. 

Other cases have also dealt with this issue, again 
I in joint trial cases, holding that different verdicts between 
co-defendants were not repugnant. People v. Brown , 158 AD2d 
, 528, 551 NY2d 294 (1990), People v. Calabro , 157 AD2d 736, 550 


M 


i: 
; i 


i ; 

i L 


! 

r 

K i 
, I 
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NY2d 32 (1990), People v. Palmer , 135 AD2d 1103, 523 NY2d 324 
( 1987) . 

For the reasons set forth herein, defendant's 
request to vacate the verdict due to alleged repugnancy of the 
two separate verdicts must be denied. 
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POINT V. 


DEFENDANT'S REQUEST THAT THE COURT VACATE 
JUDGMENT IN THE INTEREST OF JUSTICE 
MUST BE DENIED. 


i 1 
I , 


Defendant additionally requests this Court to vacate 


i: 


;| his judgment "in the interest of justice". In doing so, the 

' h 

;| defense cites two Appellate Court cases which have done so on 

j! 

\\ direct appeal. People v, Carthrens , 182 AD2d 460, 581 NY2d 

S ■ 

i; 787 (1st Dept.) ( 1992), People v, Kidd , 76 AD2d 665, 431 NY2d 

j! 

j! 542 (1st Dept. ) (1980) . Again, having cited Appellate 

decisions granting his requested relief, defendant asks this 
;; Court to ignore the plain language of CPL §440.10(2)(b), which 

i i 

1 ( 

; states this Court must deny the application when the matter is 

I , 

j! still capable of direct review. 


I * 


p . 

'I 

Moreover, the People submit that this Court lacks 
authority to vacate judgment on this ground during the 
pendency of the direct appeal. Careful examination of CPL 
§440.10(3), cited by defense, permits a Court to grant a 

motion under certain circumstances, (if defendant did not 

* 

raise the issue on direct appeal, if the ground has previously 

. been decided on appeal or even if he had chosen to ignore the 

ground previously), however, the same discretionary language 

included in CPL §440.10(3) is not included in subdivision 2 of 
+ ’ , 

CPL §440.10. Without such language there is no statutory 




authority to permit the Court granting such a motion while the 

matter is on direct appeal. 

Indeed, in effect, by making this motion pursuant to 

CPL §440.10, defendant is attempting, in effect, a "back door" 

§330.30 motion, not otherwise permitted. Indeed, In 

Carthrens, cited by defendant, the Appellate Division had 

previously reversed the trial court's granting of §330.30 

relief on the ground that "there was a grave risk that an 

innocent man has been convicted". People v. C arthrens, 171 

AD2d 387 (1991), In that case the Appellate Division stated 

"In this case, the court specifically found that the proof was 

inadequate to establish such a basis for setting aside the 

verdict under 330.30(2). Instead, the court concluded that 

* 

the circumstances as a whole, cumulatively, including evidence 
of the jury's behavior during deliberations, demonstrated that 
defendant had not received a 'fair trial'. While such an 
argument may be appropriately be directed to the interest of 
justice jurisdiction of an intermediate appellate court, it is 
not a proper basis upon which the trial court may set aside a 
verdict." at page 93. 

The People submit that the defendant's efforts to 
style this request as a §440.10 motion does not change the 
validity of the prohibition of Carthrens . While the Court may 
have such discretion pursuant to CPL §440.10(3), which the 
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ij People do not directly concede on the facts of this case, 

.! | 

jj because such application is premature and must await the 

.1 

:j result of the direct appeal of defendant. 

ft 

:| Lastly, it should be noted that the defendant's 

11 

i| grounds for the Court's consideration of its request have 

i| 

!| either previously raised by counsel at trial (e.g, lack of 

J < 

j| physical evidence, alleged lack of credibility of MacDonald 

i; 

i! and Baldasaro) and rejected by the jury; are inadmissible in 

I [ 

|| any proceeding {alleged polygraph results); addressed 

! r 

■I previously this motion made by-counsel (acquittal of Richard 

■ t 

;j Thibodeau, alleged Brady violation of failure to provide Heidi 

; I 

;■ Allen's diary, Brittany Link testimony) or irrelevant to a 

I f 

II factual determination of this issue (acquittal of Sharon 
ij Raposa on a charge of Perjury relating to defendant's alleged 

i i 

I! 

location for three days after Heidi Allen's kidnapping. 

i 

Therefore, even the totality of the "troubling 

i 

aspects" of the case would not justify the requested relief, 

; j even if the Court had authority to grant it. Defendant's 
■■ = motion must therefore be denied. 


11 


; i 


li 

m 
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CONCLUSION. 

1 

The defendant' s motion must be denied in all 

j | 

|| respects, with the exception of a hearing limited to the issue 

! i 

■ i 

i of whether Brittany Link had told Assistant District Attorney 
Dodd that she was not sure of whether Richard Thibodeau's van 
j was present at Gary Thibodeau's house on Easter Sunday, 1994, 

!| or that she might have dreamed that it was there, and if so, 

. I 

Dodd failed to disclose such evidence pursuant to Brady and 

I 

j j suborned perjury relative to such testimony. While the People 
it submit that the submitted affidavits of Dodd and the Links 

; i 

|j show such not to be the case, it appears a hearing must be 
! held, with the burden of proof on the defendant. To permit a 
'I hearing to be held on an expeditious basis, the Court should 

|j require the defense to turn over copies of all purported audio 

[ i 

tl or video tapes at the present, as constituting part of the 
defense motion, or sufficiently in advance of the hearing to 

I 

* 

j! permit adequate review for purposes of effective and 

I 

]; appropriate cross-examination of defense witnesses. 

|j 

. i 

! | Date: June 24, 1996 

I I 

'! Respectfully submitted, 

1 

i| OSWEGO COUNTY DISTRICT 

■ ; 

i 

Assistant District Attorney 
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STATE OF NEW YORK 

COUNTY OF OSWEGO COUNTY COURT 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, 


-v- 



and GARY 


J. 


THIBODEAU, 


Defendants. 


EXHIBIT 

_A_ 


NOTICE OF APPEAL 
Indictment #94-161 


SIRS: 

PLEASE TAKE NOTICE, that the Defendant, Gary J. Thibodeau, 
does hereby appeal from the judgment of conviction for Kidnapping 
in the First Degree in violation of S135.25f3l of the Penal Law of 
the State of New Yor^ entered in this Court on the 7th day of 
August, 1995, and from each and every part thereof. 

DATED: August 9, 1995, 


Yours, etc., 

WILES & FAHEY 

Joseph E. Fahey, Esq,, of Counsel 
Attorneys for Defendant, 

Gary J. Thibodeau 
1010 State Tower Building 
Syracuse, NY 13202 
Telephone: (315) 474-4648 


TO: Hon. James Grose 

District Attorney-Oswego County 
Oswego Public Safety Center 
39 Churchill Road 
Oswego, NY 13126 
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SUPREME COURT OF THE STATE OF .N EW YORK 

Appellate Siuisiun, Jfaurttj 31 uh retail Mepa5trwptTt Is 

i. cu 


EgjIlBIT 


S loop? 


L, l v . -v * .. . LJU 


PRESENT: GREEN, J. P,, PINE, FALLON, WESLEY AND DAVIS, JJ. 

PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, 

V 

GARY J. THIBODEAU INDICTMENT NO. 94-161 


A motion having been made on behalf of the appellant for an 
order granting leave to prosecute an appeal from a judgment of 
the Oswego County Court entered in the Oswego County Clerk's 
Office on April 7, 1995, as a poor person, and for other relief, 
Now, upon reading and filing the affidavit of Gary Thibodeau 
sworn to October 3, -1995, the affidavit of Joseph E. Fahey sworn 
to October 10, 1995, the affidavit of Randi Juda Bianco sworn to 
October 11, 1995, the notice of said motion with proof of service 
thereof, and due deliberation having been had thereon, 

It is hereby ORDERED, That said application be, and the same 
hereby is, granted to the extent that the appeal herein may be 
prosecuted upon the original papers and eight copies of 
appellant's brief, reproduced in accordance with CPLR 5529. 


CARL M. DARNALL, Clerk 
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ENTERED: February 2, 1996 
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April 9, 1996 


Joseph Fahey, Esq. 

Wiles & Fahey 
-1010 State Tower Building 
Syracuse, New York 13202 

Randi Juda Bianco, Esq. 

Claus & Bianco 

One Lincoln Center - 8th Floor 
Syracuse, New York 13202 

Re: People vs. Gary Thibodeau 

Dear Mr. Fahey and Mrs. Bianco: 

Please be advised that I have been assigned to represent this 
office relative to the §440.10 motion you filed on April 5, 1996, 
with this office, the County Clerk's Office and all three local 
television stations. 

+ 

In review of the motion papers and legal memorandum in 
support, I note references to the existence of audio and video 
tapes of interviews of the witness, in question. Her parents 
indicate that their daughter was interviewed without their 
knowledge or consent. 

In light of the alleged existence of these tapes, in order for 
this office to prepare a full and complete response to the motion, 
we need to receive and review copies of any and all video tapes, 
audio tapes, statements obtained in interviews and notes of persons 
present. After review of these materials we should be able to 
complete our response, but reserve our right to make a more 
formalized discovery demand in the event a hearing is deemed 
necessary. 


54c 



Joseph Fahey, Esq. 

Randi Juda Bianco, Esq. 

Re: People vs. Gary Thibodeau 

April 9, 1996 - Page 2. 


If it is necessary for me to file a formal demand before Judge 
Clary, please advise at your earliest convenience. 

Very truly yours. 


DONALD E. TODD 

Assistant District Attorney 

DET:ar 

cc: Honorable Lee Clary 
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Wiles & Fahey 

Attorneys and Counselors at Law 
1010 state tower building 

SYRACUSE, NEW YORK 13201 


TELEPHONE (31J) 474-4648 



CHRISTOPHER WILES 
JOSEPH E. FAHEV 


or cauHfCL 
BEN WILESh JR, 


p*flAL.(aibJ 

MEG MDt-LER MARTIN 
SANDRA L> IEH 


April 11, 1996 

VIA FAX (S REGULAR HAIL) 349-3212 


Donald E. Todd, Esq, 

Office of the District Attorney 
Public Safety Center 
39 Churchill Road 
,Oswego, NY 13126 

RE: People v. Gary Thibodeau 

Dear Mr, Todd: 

I am responding to your letter of April 9, 1996 concerning the 
§440 filed in the above-captioned natter, 

H 

We,are in possession of two videotaped interviews with audio 
capability and one audiotape of interviews with Brittany Link which 
are referenced in our 5440 Motion. At the present tine, they have 
f® n flled with the Court as an exhibit, but I would anticipate 
that they would be utilized at any hearing directed by Judge Clary. 


We would be happy to allow you to review the tapes in our 
presence at a nutually convenient tine at your request. 

+ 

Because legal and investigative services are being provided to 
Gary Thibodeau pro bong, we do not have the funds to pay for the 
duplication of the videotapes which we estinate to be approxinately 
5150. If your office would like to pay for the duplication of the 
tapes in this anount, we would be happy to have copies nade for 


On the subject of handwritten notes of Ms. Link’s interview, 
I have requested those individuals who participated in those 
interviews to review their files to deternine the existence of such 
notes. Obviously, they would constitute Rosario naterial, and 
pursuant to ,CFL §240.44 , we would be prepared to turn then over to 
you when and if an evidentiary hearing is scheduled in this natter. 




Donald E. Todd, Esq. 

April 11, 1996 
Page 2 

While I consider it to be totally irrelevant whether Mr. or 
Mrs. Link knew or gave consent to Brittany's interview, you should 
be advised that direct contact was made by our investigators with 
Mrs. Link during the interview process and indirect contact was 
also made through Brittany. It is our position that her parents 
were well aware of the fact that Brittany had voluntarily come to 
us with this information. 

Finally, with respect to your claim in the first paragraph 
that we files these Motions with your office, the County Clerk's 
Office and all three television stations, I would note that you are 
correct that we did file the Motion papers with your office and the 
County Clerk's Office, I am sure that somewhere in your 13-year 
legal career you learned that when a Motion or pleading is filed 
with the County Clerk, it becomes a matter of public record and 
available to both print and broadcast media. If you did not know 
„that, I am pleased that I was able to have educated you on that 
point. 


JEF/mmm 


Very truly yours, 
WILES & FAHEY 
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intentionally aids in the commission of a crime is 
himself guilty of that very crime. 

Let's talk about the first count of the 
indictment. This is kidnapping in the first 
degree. The Penal Law defines this crime of 
kidnapping first degree as follows: "A person is 
guilty of kidnapping in the first degree when he 
abducts another person and when the person 
abducted dies during the abduction or before he or 
she is able to return or to be returned to 
safety." Now, the first element of this crime 
which must be proven, again, beyond a reasonable 
doubt is that the defendant, Gary Thibodeau, by 
his own acts or while aiding and abetting another 
abducted Heidi Allen on April 3, 1994 here in 
Oswego County. 

Abduction as defined by our law consists 
of a certain kind of restraint plus specific 
additional factors. The Penal Law defines abduct 
as follows: "Abduct means to restrain a person 
with intent to prevent her liberation by secreting 
or holding her in a place where she is not likely 
to be found." Therefore, an abduction occurs when 
a defendant restrains the victim with the intent 

WETA D. HAYDEN 
Senior Court Reporter 
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restrain the victim. Therefore, kidnapping 
generally reguires proof of an abduction and an 
abduction requires proof of a restraint with the 
intent to prevent the victim's liberation by 
either secreting — by secreting or holding the 
victim in a place where she is not likely to be 
found. 

In this case, the people must first 
prove beyond a reasonable doubt that on April 3, 
1994, this defendant, Gary Thibodeau, in the 
County of Oswego either by his own acts or while 
aiding and abetting another abducted Heidi Allen; 
that is, while aiding and abetting another, the 
defendant restricted Heidi Allen's movements 
intentionally and unlawfully so as to interfere 
substantially with her liberty by moving her from 
the D & W Convenience store without her consent 
knowing that such restriction was unlawful with 
the intent at that time to prevent her liberty by 
secreting her in a place where she wasn't likely 
to be found, 

Now, in addition to proving the 
aforesaid elements of abduction, the crime of 
kidnapping first degree also requires the people 

WETA D. HAYDEN 
Senior Court Reporter 
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3464 

period persuasively indicating that she was alive, 
Please note that you the jury are at 
liberty to accept or reject this presumption of 
death. It is a presumption only and may be 
rebutted by other evidence to the contrary. The 
fact that you may draw this presumption of death 
doesn't shift to the defendant any burden of proof 
whatsoever. The burden remains on the prosecution 
throughout the case to prove each and every 
element of the crime beyond a reasonable doubt. 

Therefore, with respect to this first 
count, kidnapping first degree, if the people have 
proven to your satisfaction beyond a reasonable 
doubt each of the required elements of this crime; 
namely, that on April 3, 1994 in the Town of New 
Haven, Oswego County, New York, the defendant, 

Gary Thibodeau, either by his own acts or while 
aiding and abetting another abducted Heidi Allen 
from the D & W Convenience store and that Heidi 
Allen died during the abduction or before she was 
able to return or be returned to safety, then you 
must find the defendant guilty of the first count, 
kidnapping first degree, as charged. On the other 
hand, if the people have failed to prove any one 

546 , 


WETA D. HAYDEN 
Senior Court Reporter 


MJiiu -in ntryi -H'tMtMrLt L dl, ^ojij 


JUDGE'S CHARGE 


3461 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


restrain the victim. Therefore, kidnapping 
generally requires proof of an abduction and an 
abduction requires proof of a restraint with the 
intent to prevent the victim's liberation by 
either secreting — by secreting or holding the 
victim in a place where she is not likely to be 
found. 

In this case, the people must first 
prove beyond a reasonable doubt that on April 3, 
1994, this defendant, Gary Thibodeau, in the 
County of Oswego either by his own acts or while 
aiding and abetting another abducted Heidi Allen; 
that is, while aiding and abetting another, the 
defendant restricted Heidi Allen's movements 
intentionally and unlawfully so as to interfere 
substantially with her liberty by moving her from 
the D & W Convenience store without her consent 
knowing that such restriction was unlawful with 
the intent at that time to prevent her liberty by 
secreting her in a place where she wasn't likely 
to be found. 

Now, in addition to proving the 
aforesaid elements of abduction, the crime of 
kidnapping first degree also' requires the people 

WETA D. HAYDEN 
Senior Court Reporter 
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period persuasively indicating that she was alive. 

Please note that you the jury are at 
liberty to accept or reject this presumption of 
death. It is a presumption only and may be 
rebutted by other evidence to the contrary. The 
fact that you may draw this presumption of death 
doesn't shift to the defendant any burden of proof 
whatsoever. The burden remains on the prosecution 
throughout the case to prove each and every 
element of the crime beyond a reasonable doubt, 
Therefore, with respect to this first 
count, kidnapping first degree, if the people have 
proven to your satisfaction beyond a reasonable 
doubt each of the required elements of this crime; 
namely, that on April 3, 1994 in the Town of New 
Haven, Oswego County, New York, the defendant, 

Gary Thibodeau, either by his own acts or while 
aiding and abetting another abducted Heidi Allen 
from the D & W Convenience store and that Heidi 
Allen died during the abduction or before she was 
able to return or be returned to safety, then you 
must find the defendant guilty of the first count, 
kidnapping first degree, as charged. On the other 
hand, if the people have failed to prove any one 

•s ffipLp 


WETA D. HAYDEN 
Senior Court Reporter 
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sworn -- excuse me/ selected first and then sworn. 
By law, by the Criminal Procedure Law, you became 
the foreperson of this jury. You will be the 
spokesperson for this jury if you have any 
questions of the court or require the reading of 
any testimony. When you have arrived at a 
verdict, if you'll notify the court officer and 
attendants who should be right outside the jury 
deliberation room while you're deliberating. 

Now, if I could see counsel, Mr. Fahey 
and Mr. Dodd, at the bench for a moment. 

MR. DODD: Yes, sir. 

[Mr. Dodd and Mr. Fahey approached the bench} 

THE COURT: Gentlemen, Mr. Dodd and 
Mr. Fahey, are there any exceptions or requests to 
the Court's charge? 

MR. DODD: Judge, I have no exceptions to the 
instruction you have given this jury and the 
request that I made at the bench I would ask the 

Court to consider. 

THE COURT: Mr. Fahey? 

MR. FAHEY: None, your Honor. 

THE COURT: Ladies and gentlemen, in a moment 
we'll have you go in and begin your deliberations. 

WETA D. HAYDEN 
Senior Court Reporter 
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Notice of Motion and corresponding Motion to Reconsider 

the Court’s decision of January 6, 1997 dated January 20, 1997 

pages 588-598 


COUNTY COURT OF THE STATE OF NEW YORK 
COUNTY OF OSWEGO 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, 

vs. 


NOTICE OF MOTION 
Indictment #94-161 


GARYJ. THIBODEAU, 


Defendant. 


SIRS; 


PLEASE TAKE NOTICE, that upon the annexed Affirmation of Randi 
Juda Bianco, Esq., and upon all prior pleadings, proceedings and papers 

heretofore had herein, a Motion will be made on the- 

_day of_, 1997, at_o'clock In the_noon of 

that day, or as soon thereafter as counsel can be heard at a Motion Term of 
this Court for reconsideration of its Order denying the Defendant, Gary J.. 
Thibodeau's, motion to vacate his judgment of conviction for Kidnapping in 
the First Degree in violation of Section 135.25(3) of the Penal Law of the 
State of New York, and for such other relief as the Court deems just, 
equitable and proper, 

DATED: Respectfully submitted, 

Randi Juda Bianco, Esq. 

Attorney for Defendant 
247 West Fayette Street 
Suite 202 

Syracuse, New York 13202 


TO: 


Oswego County District Attorney 



COUNTY COURT OF THE STATE OF NEW YORK 
COUNTY OF OSWEGO 


THE PEOPLE OF THE STATE OF NEW YORK, 


vs. 


Plaintiff, 


MOTION TO RECONSIDER 
Indictment #94-161 


GARY J. THIBODEAU, 


Defendant, 


STATE OF NEW YORK ) 

COUNTY OF ONONDAGA ) ss.: 

Randi Juda Bianco, Esq., being duly sworn, deposes and states; 

1. That I am an attorney duly admitted to practice law in the 
State of New York with offices located at 247 West Fayette Street * Suite 
202, Syracuse, New York 13202, and that I represent the defendant, Gary 
J, Thibodeau, in the within action. 

2. That on April 5, 1996, Gary J, Thibodeau filed a motion 
pursuant to Section 440.10 of the Criminal Procedure Law seeking vacatur 
of his judgment of conviction based upon the following grounds: (1) the 
People failed to disclose Bradv materia! in the form of the victim's diary; 
(2) the People presented false and/or misleading evidence to the jury, (3) 
the acquittal of the co-defendant, Richard Thibodeau, is repugnant to the 
conviction of the defendant, and; (4) due to a grave risk that an innocent 
man has been convicted. 

3. Thereafter, a hearing was held on August 27 and 26, 1996 on 
the issue of whether the People presented false and/or misleading 
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evidence to the jury. 


4. Following said hearing, your deponent and former co-counsel, 
Joseph Fahey, Esq., filed a post-hearing memorandum raising the issue 
that Brittany Link is incredible as a matter of law. This issue was not a 
new issue, but, rather a branch of the defendant's motion alleging that the 
People presented false or misleading evidence to the jury. 

5. in a Decision and Order dated January 6, 1997, this Court 

denied the defendant's motion based upon its findings that: 1) The diaries 
did not constitute Bradv material (Decision and Order, p. 2); 2) "Brittany 
Link did not indicate to either Investigator Yerdon, Chief Assistant 
District Attorney Donald Dodd, her parents, or anyone else prior to the 
Gary Thibodeau and CigigOMP* trials in 1995 that she was unsure 
of what she had seen on April 3, 1994 and that it may have been a dream 
(Decision and Order, p, 8): 3) the conviction of Gary Thibodeau was not 
legally repugnant to the acquittal of (Decision and 

Order' p. 18), and; 4) this Court does not have the power to vacate the 
defendant’s conviction in the interest of justice (Decision and Order, p. 
19). 


6. IJnaddressed in the Decision and Order is the issue raised in 
the defendant's post-hearing memorandum regarding the defendant’s 
contention that his conviction should be vacated as Brittany Link s 
testimony should be deemed incredible as a matter of law. 

> 

7. Section 440.30, subsection 7 of the Criminal Procedure Law 
states: 


Regardless of whether a hearing was conducted, 
the court, upon determining the motion, must 
set forth on the record its findings of fact, its 
conclusions of law and the reasons for its 
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determination. 


WHEREFORE, Defendant respectfully requests that this Court 
reconsider its decision denying his motion to vacate, or, in the 
alternative, set forth its findings of fact, its conclusions of law and the 
reasons for its determination as to why Brittany Link's testimony should 
not be found incredible as a matter of law. Defendant needs a final 
determination of this issue before he can perfect his appeal. 

Dated; Respectfully submitted, 







Sworn to before me this 
*£.th day of January 1997 





TARY PUBLIC 
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EXHIBIT 

A 


the defense. Frances Link had testified that when Brittany first told 
Investigator Yerdon of her observations, he was upset that his daughter 
had become involved and he did not want to go any further with this unless 
Link was absolutely sure of what she had seen, At the time Frances said 
this to Britt&Ff^tTink^ ;she had already involved the police and was on her 
way to the District Attorney's office. 

Later, when Brittany Link gave her statement to the defense, she did 
not tell her father (Frances). Rather, Frances found out from his wife who 
was contacted by a reporter. When Frances questioned Link about why she 
gave these statements to the defense, she just shrugged her shoulders and 
would say no more. Frances admitted he was angry at Link as he had told 
her not to go over to the Thibodeaus’ house. Frances then punished Link for 
two weeks. It was during this time that Link was brought to the District 
Attorney's office to retract the statements she made to the defense. 


AT BEST BRITANNY LINK’S TESTIMONY SHOULD BE FOUND TO BE 
INCREDIBLE AS A MATTER OF LAW. 

"Testimony which is incredible and unbelievable, that is impossible 
of belief because it is manifestly untrue, physically impossible, contrary 
to experience, or self contradictory , is to be disregarded as being without 
evidentiary value, even though it is not contradicted by other testimony or 
evidence in the case" (emphasis added); People v. Garafolo . 44 A.D.2d 86 
(2nd Dept, 1974); See also People v. Lebron 184 A.D.2d 784 (2nd Dept. 
1992). 

In the case at bar, this Court should find Brittany Link’s testimony 
incredible as a matter of law as it is replete with self contradictions and 
in various instances, manifestly untrue. 



In regards to self contradictions, one need only view Brittany Link's 
testimony at the separate trials of both Gary and CSRlMM? and 
compare it with the two sworn statements given to the defense on 
December 5, 1995; March 1 1 , 1996; and the corresponding 
audio/videotapes to determine that said testimony is completely at odds, 
ikewise, while testifying on direct examination during the hearing, Link 
claimed that she told her parents she was unsure about her observations 
and that it might have been a dream. Both of Link’s parents testified that 
Link never advised them of her uncertainties/ Additionally, while Link 
testified at the hearing her answers to the same questions varied 
depending which side asked the questions. Link's answers also varied as 
to whether she told the prosecutor and Investigator Yerdon of her 
uncertainties. During portions of the direct examination, Link admitted 

she might have told them that she was unsure. Then on cross-examination 
Link denied ever mentioning her uncertainties. 


In P eople v. Lebrn n 184 A.D.2d 784 (2nd Dept. 1992), the Court was 
troubled by the conflicting statements given by the witness at the hearing 
versus the witness' past statements concerning the same subject matter. 

he Lebron court, citing people v, Akwa, 151Misc,2d at 110, 573 NYS2d 
216. stated that “where credibility is in issue, multiple choice questions 
are neither desirable nor acceptable and refused to select a credible 
version based upon guesswork." The Appellate Court then granted the 
defendant a new trial due to the discrepancies in testimony and 
unbelievability in portions of the testimony. 


In the case at bar, as in U frrpn , supra, Brittany Link has presented 
multiple choice answers to the same questions and the Court is being 
asked to pick a credible version based upon guesswork in order to uphold 
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the defendant's conviction. 


ii) Portions of Link’s testimony are manifestly untrue 

Instances of Brittany Link’s testimony reveal that portions of it are 
manifestly untrue and this raises serious doubts as to the veracity of the 
remaining portions. 5 For example, in a sworn statement provided to the 
People on June 23, 1996, (annexed in the People’s responsive pleadings), 
Link states that she never told the defense team the facts contained in the 
affidavits of December 5, 1995 and March 11, 1996. 

Additionally.Charlotte Link, Brittany's mother, testified that Brittany had 
denied stating these facts to her also. Indeed, at the hearing itself, 
Brittany waffled whether she did, or did not state these facts. However, 
in certain instances she denied them adamantly. For example, Brittany 
stated she never said she felt "pressured" into testifying the way Donald 
Dodd wanted her to. In fact, she stated she never used the word 
"pressured" at all. 

Since Brittany Link's words on December 5, 1995 and March 11, 1996 
have been memorialized on audio/videotape, the Court need only review 
the tape to determine that these statements are “manifestly untrue" and 
that Brittany Link did tel! the defense team what is contained in her 
affidavits. Likewise, Brittany Link's assertions that no one ever read the 
statements to her or explained the consequences of giving a false 
statement are also refuted in the March 11, 1996 audio/videotape. 

Finally, Link had denied repeatedly that she was advised she was being 
taped during the interviews. Not only did witnesses Robert Calver, and 
Rodney Carr testify that the recording equipment was placed directly in 
front of Link in open view, but the audio/video tape itself reveals that 
Link was advised she was being recorded. 

5 This post-hearing memorandum is not intended to be exhaustive in the number of manifest 
untruths Brittany Link has espoused, but rather oniy intended to be a representative sample. 
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In Eg PPle Y , Marred , 161 Misc.Sd 309 (N.Y. Cty. 1993), the trial court 
granted defendant’, motion to set aside hi. conviction after trial on the 
bas,s of newly discovered evidence. The evidence consisted of the fact 
that the People’s primary witness at trial had been indicted for perjury 
a egedly commuted in an UPi elated criminal prosecution. The court was 
mindful of the fact that the case turned on the credibility of the 
witnesses and with regard to the witness in question, his testimony went 
unimpeached. The court also pointed to the prosecutor’s summation 
wherein the prosecutor told the jury that the witness was “very truthful 
just said the truth,’ and had no motive to lie. He stated: 'What motive 

would this officer have to come here and make up a story? I submit that 
ne does not have a motive," 


n the present case the facts are similar or substantially stronger 
then they were in Mlizad, sum. In the case at bar, the alleged perjury 
concerned the subject matter of the witness’ testimony against this 
defendant as opposed to an unrelated matter. As in Marred the case 
turned on the credibility of witnesses testimony. As in Marred the 
witness' testimony went virtually unimpeached. Finally, as in Marzed, the 
prosecutor told the jury on summation of the witness' truthfulness and 
lack of motive to lie. Specifically, the prosecutor said: 


"Brittany Link, the thirteen year old young lady who lives 
right across the road, What did she tell you? Easter 
Sunday. It sticks out in her mind because it’s a bin deal 
when you're a kid, It’s a big deal. Easter Baskets. I'm 
going to ask you to use your common sense during the 
course of your deliberations. Please use your common 
sense. Easter sticks out. It's a big deal when you're 
thirteen or twelve. Brittany Link told you that she looked 
out of her window and saw a van parked in that defendant’s 
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driveway." [Dodd summation at pp. 20-21]. 

"Now let's take a look at the Interest of Don Neville, Sr., 
Sue Cowen, Bill Cowen and Brittany Link, Do any of them 
have an interest or a stake in the outcome, a motive to 
get up there and lie to you? Does that thirteen year old 
girl, Brittany Link, really have a reason to come in here 
and lie to you people? She’s scared to death." [Id at 25]. 


The Marzed court applied a three part test as established in People v, 
Salemi . 309 N.Y. 208 (1955) in determining whether a new trial was 
warranted. Namely: 1) Could an exercise of due diligence have led to 
discovery of the evidence before trial? 2) Is the evidence material, not 
cumulative and not merely impeaching of former evidence? and 3) Would 
the evidence probably have changed the verdict at trial? The court applied 
this test in viewing the evidence of the witness' alleged perjury in the 
unrelated criminal prosecution and determined that all three prongs of 
this test were met. The court then set aside the defendant's conviction 
and ordered a new trial. 

Applying the three part test enunciated in Marzed to the case at bar, 
supports a determination that the defendant’s conviction should be 
reversed. As in Marzed . the defendant could not have discovered this 
evidence with due diligence prior to trial. By all accounts Brittany Link 
was not known to either the defense or prosecution until shortly before 
trial. Link did not come forward with her recantation until after the 
defendant was convicted. There has been no evidence presented to the 
contrary. 

As to the second factor enunciated in Marzed . Link’s testimony was 
not cumulative or merely impeaching of former evidence. [See pp. 26 - 34 
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Of defendant's memo of law dated April 5, 1996 filed In connection with 
his motion to vacate]. 


As to the third factor set forth In Marzsd . the evidence would 
probably have changed the verdict if the jury would have known of the 
problems with the reliability of Link's testimony [See pp. 15 ■ 19 of 

defendant’s memo of law dated April 5, 1996 filed in connection with his 
motion to vacate]. 


In an effort to cloud the issues presented to this Court, the People 
have repeatedly drawn this court’s attention to irrelevant and/or non¬ 
existent issues in an apparent attempt to avoid the fact that perjured, 

misleading and/or the incredible testimony of Brittany Link has deprived 
the defendant of a fair trial. 


Bed h errings presented hy the 

, ln their res P° nse to the defendant’s motion, and again during the 

hearing, the People have repeatedly drawn this Court’s attention to the fact 

that the defense team interviewed and taped Brittany Link without her 

knowledge that she was being taped and without her parents present. 

Defendant contends that the repeated assertion of these non-faw based 

arguments are red herrings designed to divert this Court’s attention from the 

central issue, i.e., whether the Brittany Link recantation warrants a new 
trial, 


At the hearing, Brittany Link averred that she had no knowledge that 
the defense team was taping her when she gave her interviews, Defendant 
submits that the videotapes belie this statement. Repeatedly during the 
interviews, Brittany is cautioned by the defense team to raise her voice so 
that she can be heard on the tape. Moreover, conspicuously absent from the 
People's response is any allegation that the tapes have been altered or that 
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they do not accurately set forth the circumstances portrayed therein. 

Regarding the absence of Brittany's parents at the defense interviews, 
defendant submits that no requirement exists anywhere in New York State or 
federal law which precludes interviewing a witness simply because the 
witness has not achieved majority. Such a rule would certainly crush the 
ability of law enforcement agencies to investigate criminal matters, 
particularly in the numerous cases where the child is the victim and the 
parent is the perpetrator. Following the People's reasoning to its logical 
end, the police could not speak with any child who reported, a crime unless 
the child’s parents were present. 6 

THE PEOPLE’S POSITION THAT SUFFICIENT FACTS EXIST ON THE 
RECORD TO PERMIT ADEQUATE REVIEW OF THE DIARY ISSUE UPON 
DIRECT APPEAL IS WHOLLY WITHOUT MERIT 

In their response to the defendant’s motion pursuant to Section 440.10 
of the Criminal Procedure Law, the People allege that "the defendant fails to 
articulate any basis or theory of why there are not sufficient facts on the 
record to permit adequate review of this issue on the record." The People s 
position is flawed in that the defendant could not show the extent of his 
prejudice for the Bradv violation until after it was demonstrated in Richard 
Thibodeau's trial. 

As this Court is aware, in order to support an issue involving the non¬ 
disclosure of exculpatory evidence upon direct appeal, it is necessary for the 
defendant to demonstrate through evidence on the record that he was 

6 The defense in no way concedes that Charlotte Link was unaware of her daughter's 
encounters with the defense. Testimony adduced at the hearing reveals that defense investigator, 
Joyce Calver, telephoned Charlotte Link prior to speaking to her daughter. Charlotte Link 
acknowledges receiving the cal! from an investigator. While testimony then diverged regarding 
the contents of the call, it is clear that the call was made and received. 

598 


13 



THE FOLLOWING PAGES ARE 


INTENTIONALLY LEFT BLANK 





TO 



Defendant’s Affidavit in support of Certification for leave to 
appeal to the Supreme Court of New York, Appellate Divisior 
Fourth Department, dated February, 1 997, pages 602-6 


SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION FOURTH DEPARTMENT 


THE PEOPLE OF THE STATE OF NEW YORK, 

ATTORNEY’S AFFIDAVIT 

-vs- IN SUPPORT OF 

CERTIFICATION 

GARYJ. THIBODEAU, 

Defendant. 


STATE OF NEW YORK ) 

COUNTY OF ONONDAGA )ss.: 

Randi Juda Bianco, being duly sworn, deposes and says: 

1. I am an attorney duly admitted to practice law in the State of 
New York. I am a partner in the law firm of Bianco and Wright with offices 
located at 247 West Fayette Street, the Hogan Building, Suite 202, 

Syracuse New York 13202. 

2. I am Appellate Counsel for Appellant, Gary Thibodeau and I am 
fully familiar with the facts and circumstances raised herein. 

3. This affidavit is submitted in support of an application 
pursuant to Criminal Procedure Law (CPL) §§ 450.15, 460.15 and Section 
1000.2(e) of this Court’s Rules, for a certificate granting permission to 
appeal to this Court from two Orders of the County Court, Oswego County 
(Clary, L. J.), dated January 6, 1997, and January 30, 1997, which denied 
Appellant’s motion to vacate his judgment of conviction pursuant to § 
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440.10 of the Criminal Procedure Law. 


4. In addition to this affidavit, a copy of Appellant's motion to 
vacate, his memorandum of law, his supporting papers and attached 
exhibits, all post-hearing exhibits received into evidence, his posthearing 
memorandum and his motion to reconsider and/or deny defendant's motion 
in its entirety as well as the People's answering affirmation and attached 
exhibits, and the County Court's Orders denying said motion are submitted 
in support of Appellant’s request for a certificate. 


5. No prior application for such certificate has been made. 


6, The issues presented in the instant application are as follows: 


i) Whether the omission of both defendants' names and the 
omission of any reference to drug related activities in two years of 
entries in the victim’s diaries constitutes a Brady violation where the 
prosecutor claimed the kidnapping may have, been drug related? 

ii) Whether the trial court erred in denying the defendant’s 
application to deem Brittany Link's trial testimony incredible as a matter 
of law in that the Court did not find that Link’s self contradictory and at 
times, manifestly untrue sworn testimony given after the trial, was 
relevant to determine whether her testimony, at the time of trial was 
incredible. 

iii) Whether the trial court erred in restricting the defendant's right 
to confront and examine a witness at the post-verdict hearing by: 

a) not permitting defense counsel to show the witness 
portions of her video-taped interview to refresh her recollection 
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and/or impeach the witness after she stated that the certified 
transcripts of such video-taped interviews were innacurate. 

b) restricting defense counsel from questioning the witness as 
to what words she could and could not understand in two sworn 
affidavits recanting her trial testimony when the witness had now 
recanted the recant” claiming, in part, that she did not understand 
some of the words in the affidavits. 


7. Appellant submits that the trial erred in its determination of 
the abovementioned issues, as well as the additional issues raised in his 
post-verdict motion - * and that this Court should grant him permission to 
appeal the County Court’s Order denying his CPL §440.10 motion. 


Procedural History 


8. In the case at bar, Appellant and his brother, Richard 
Thibodeau, were charged with Kidnapping in the First Degree in violation 
of Penal Law §135.25(3). They were accused of abducting a woman from a 

Other issues raised in defendant's CPL 440,10 motion: 1) The prosecutor presented 
misleading and/or false testimony to the trial jury, advised the witness not to disclose the truth 

concerning said testimony; and compounded the error by failing to disclose Brady materia) to the 
defense; 

2) The acquittal of Richard Thibodeau renders the conviction of Gary Thibodeau repugnant and 
therefore the conviction must be set aside; 

3} The Defendant’s judgment of conviction should be vacated in the interests of justice as 
failure to do so would create a grave risk that an innocent man has been convicted. 
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convenience store on April 3, 1994. The appellant was convicted after 
trial on August 7, 1995. gUBSKfll iOlg^EBPwas subsequently acquitted in 
a separate trial. 

On April 5, 1996, the Appellant brought a motion to vacate his 
judgment of conviction in Oswego County Court (Clary J. presiding) 
pursuant to CPL § 440.10(1)(b),(c),{f),(g),(h) and §440.10(3) on multiple 
grounds. Appellant contended that CPL 440 relief was the proper remedy 
as evidence existed dehors the record to support his contention that he 
was deprived of a fair trial, 

In response to the defendant’s motion, the Trial Court granted a 
hearing on one of the issues (whether Brittany Link gave false testimony 
and any Bradv violations connected thereto) which was held on August 27 
and 28, 1996. The Court reserved decision on the remaining issues. 
Following the hearing the Appellant submitted a post-hearing 
memorandum. On January 6, 1997, the Court denied the Appellant’s motion 
in part. The Appellant then submitted a motion to reconsider, or in the 
alternative, an Order denying the defendant’s motion in its entirety so 
that leave to appeal could be taken. On January 30, 1997, the Court issued 
its final Decision and Order denying the Appellant's motion in its entirety 
and this leave application ensues. 
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ISSUES PRESENTED 

H - * ~ 


i) Whether the omission of both defendant's names and the 
omission of any reference to drug related activities in two 
years of entries in the victim’s diaries constitutes a Brady 
violation where the prosecutor claimed the kidnapping may have 
been drug related? 

Brief facts 

After the the verdict, but prior to sentencing, defense counsel 
learned through an anonymous source that law enforcement personnel had 
confiscated a diary written by the victim. The defense promptly wrote 
the prosecutor requesting said diary. The defense received no response 
until August, 7, 1995, the day of the defendant’s sentencing. At that time 
the prosecutor advised the court, in the presence of defense counsel, that 
the victim had kept two diaries covering a two year span. The court and 
defense counsel were further advised that both the prosecutor as well as 
law enforcement personnel knew of the diaries and had possession of 
photocopies of them. 

Defense counsel then made an oral application to review said 
diaries. The prosecutor objected and refused to allow defense counsel to 
examine the diaries. Defense counsel then requested that the Court 
conduct an .in-camera inspection of the diaries to determine whether any 
Brady material was contained therein. The Court read the diaries in 
chambers immediately prior to sentencing and concluded that the diaries 



were noL Brady material because there was no information helpful to the 
defense and further, the Court stated that the diaries did not so much as 
mention Gary or Richard Thibodeau. * . ... 


i. ^ 


Defense counsel stated that: 


■v. ^ - ■ 

It is my understanding that there are in fact now two 
diaries, one for the year of 1993 and one for theiyearxrf 
1994, at least that portion of which end - - at the end of 
March several days prior to her abduction, and its also my 
understanding that neither Gary nor Richard Thibodeau are 
mentioned in any way in the diaries, and as I indicated 
before, I do think that is a matter of exculpatory material 
in light of the fact that the argument that was made on 
closing argument was that there could have or may have 
been some drug connection between Gary Thibodeau and 
Heidi Alien which, as 1 recall the argument, may not have 
been even disclosed to the people as close as her family 
or parents. I think had I had the benefit of the diary and 
knowing that it didn't contain any information concerning 
Gary or Richard Thibodeau, I would have been in a better 7 * 7 "'" 
position to have argued what in fact I was attempting to 
argue and demonstrate throughout the trial is that there 
was no connection between Gary Thibodeau and Heid^jissi^ 

Allen or Richard Thibodeau and certainly no reason for 
either Gary or Heidi Allen (sic.) to have abducted her." 


[Sentencing minutes at 14-15] 


Defense counsel moved to set aside the verdict pursuant to CPL 


330.30 and said motion was denied. 



Thereafter, the case against Gary’stflHM* and 

co-defendant, proceeded to trial before the same trial court judge. During 

the defense had an advantage which Gary Thibodeau’s 
defense did not -- namely, they knew that the victim kept diaries over a 
two year span and they did not mention either Gary or Richard Thibodeau. 

defense attorney properly used this exculpatory 
information to advantage. On cross-examination he questioned a 

witness about it. Additionally, and perhaps most importantly, both the 
prosecutor and the trial court permitted MMI defense to utilize the 
exculpatory value of the information contained within the victim’s 
diaries. A stipulation between the defense and the prosecutor was 
entered into and read to the jury which stated, in sum and substance, that 
what purported to be Heidi Allen’s diaries during the years of 1991-1994 
made no reference to Gary or Richard Thibodeau directly or indirectly. 
■ESKi* defense used this exculpatory information to their 

advantage again when they argued this point on summation. Thereafter, 



was acquitted. 


At the time the defendant made his CPL 330.30 motion, the prejudice 
of the Bradv violation could not be completely shown. Following 

use of the exculpatory information, and subsequent acquittal, 
the prejudice was clear. Appellant then brought his CPL 440.10 motion as 
CPL 440 relief was the proper remedy as evidence existed dehors the 
record, namely the prejudice of the violation, to support his contention 
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that he was deprived of a fair trial. 


in his 440.10 motion, defendant contended that “The prosecutor’s 
intentional withholding of exculpatory evidence, consisting of a diary 
taken from the victim which detailed her activities for at least the past 
two years and did not mention the defendant, violated the defendant's 
right to due process. 11 Additional facts and the law which relate to this 
portion of the defendant’s leave application can be found on pages 1-14 of 
his memorandum in support of his post-verdict motion dated April 5, 1996 
(Exhibit B) and pages 13-14 of his post-hearing memorandum dated 
September 30, 1996 (Exhibit H). 


In the Court’s decision and Order denying defendant’s 440.10 motion, 
the Court found that evidence of the existence of the diaries was not 
disclosed to either the Court or defense counsel until the day of the 
defendant's sentencing, (Decision and Order p. 1, Exhibit K). However, in 
denying the defendant’s motion, the Court stated that the diaries 


"were not diaries in the usual sense in that they 
referred only to her daily activities with Brett Law. As 
such, they had absolutely nothing to do with this trial . . 

. This court simply found no exculpatory evidence in the 
diaries that would warrant them being turned over to 
defense counsel as Brady material,"'* (Exhibit K, p. 1-2) 

"The diaries that were examined by the court which 
covered a two year period, talks about Heidi and her 
boyfriend and did not mention other activities in 
her life. As such, in the court's opinion, the diaries 
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hardly constitute Brady material, 

[emphasis added](Exhibit K, p. 2) 

In denying the defendant’s motion, the trial court held that since the 
diaries did not mention the defendants, or activities other than the 
victim s dealings with her boyfriend, then the diaries were not 
exculpatory. Hence the present issue arises: Whether the omission of 
both of the defendant's names and the omission of any reference to drug 
related activities in two years of entries in the victim's diaries 
constitutes a Brady violation where the prosecutor claimed the kidnapping 
may have been drug related? 

Omissions in a diary have been construed as Brady material. In 
People v, Kanefgky , 64 A.D.2d 401 (1st Dept. 1978) rev’d. on other grounds . 
50 N.Y,2d 162 (1980), the key prosecution witness against the defendant 
kept a pocket diary which made no reference to the defendant. After his 
conviction and during the course of another defendant's trial, the 
defendant first learned of the diary. The defendant then moved to set 
aside the verdict which the trial court denied. The Appellate Court, both 
the majority and the dissent, stated that since the diary made no 
reference to the defendant, this may be construed as evidence favorable to 
him under Bradv v. Maryland . 373 U.S. 83 and People v. Simmons . 36 N.Y.2d 
126. The Court further stated that the: 

"[fjailure to turn over possible Brady or Rosario material 
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cannot be excused on the ground that it would have been 
of limited use to the defense. People v. Consolazio . 40 
N.Y.2d 446, 454, 387 N.Y.S.2d 62, 66; People v. Malinskv . 

15 N.Y.2d 86, 90, 262 N.Y.S.2d 65, 69” 

People v. Kanafskv . 409 N.Y.S.2d at 714. 

Appellant submits that this Court should address this important 
legal question as to whether an omission in evidence may constitute Brady 
material if the omission would prove to negate an aspect of the 
prosecutor's theory and concomitantly exculpate the defendant as it 
related to that theory. 

In the present case, while the trial judge stated that the diaries 
were not Brady material, the trial judge failed to address why he allowed 
the co-defendant *° use the information contained, or 

rather not contained, in the diaries for his defense in a trial held after the 
Appellant’s. This ruling appears to contradict the trial court's Decision 
and Order which stated that the diaries “were not diaries in the usual 
sense in that they referred only to her daily activities with Brett Law. As 
such, they had absolutely nothing to do with this trial”, [Emphasis 
added, see, Exhibit K, pp. 1-2] 

Wherefore, Appellant respectfully submits that the trial Court erred 
in determining that the failure to disclose the diaries, or any information 
contained therein, was not a Bradv violation and this Court should grant 
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leave to appeal. 


ii) Whether the trial court erred in denying the defendant’s 
application to deem Brittany Link's trial testimony incredible 
as a matter of law in that the Court did not find that Link’s seif 
contradictory and at times, manifestly untrue sworn testimony 
given after the trial, was relevant to determine whether her 

testimony at the time of trial should be found to be incredible 
as a matter of law. 


Brief facts 


During the course of the post-verdict hearing, the defense called 5 
witnesses: Brittany Link; Robert Calver {private investigator); Rodney 

Carr (private investigator); Joyce Calver (private investigator) and on 
rebuttal, Vaiisha Manes (Brittany Link’s 12 year old "best friend”). Audio 
and video tapes of defense interviews with' Brittany Link were received 
into evidence as were two sworn statements giyen by Link to the defense. 
Two copies of these sworn statements with highlighting made by 
Charlotte Link were also received by the Court. 


The People called two witnesses: Charlotte and Frances Link, 

Brittany Link’s parents. The People also introduced evidence of Charlotte 
Link's work record. The People did not call Donald Dodd, Chief Assistant 
District Attorney, nor did they call Investigator Herbert Yerdon of the 
Oswego County Sheriff's Department. No audio or video taped interviews 

were apparently conducted or made by the People as said tapes were not 
produced at the hearing. 

W2 
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At issue was the truthfulness of Brittany Link's trial testimony. At 
trial, the People called Brittany Link in an attempt to place the defendant 
and Richard Thibodeau together on the morning of April 3, 1994. 

Specifically, Link identified Richard Thibodeau’s van at Gary Thibodeau's 
residence on the morning of April 3, 1994. This testimony was essential 
to the People's case because if the jury were to believe that Richard 
Thibodeau’s van was at Gary Thibodeau’s residence on the morning of April 
3, 1994, then the defendant's contention that he and Richard were not 
together was false as was the defense’s account of the van’s movements. 

Following the verdict, Brittany Link came forward with some 
startling information [See Exhibits C & D, Voluntary Affidavits of Brittany 
Link dated 12/05/95 and 03/11/96 as well as video/audiq tapes of 
defense interviews]. Ms. Link averred that the testimony she provided at 
trial may have been false or inaccurate. Link stated that she was not sure 
whether she actually saw Richard Thibodeau's van at Gary Thibodeau's 
house on April 3, 1994. Additionally, Link stated that what she testified 
to at trial might have been a dream. Ms. Link stated that she felt 
pressured into testifying the way she believed Chief Assistant District 
Attorney Donald Dodd wanted her to. 

After providing the defense with two sworn affidavits, and after 
those affidavits became a matter of public record by the filing of the 
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defense motions, Brittany Link again changed her version in a sworn 
statement provided to the prosecutor on June 23, 1996, In this version 
Link denies stating the facts contained in the affidavits provided to the 
defense on December 5, 1995 and March 11, 1996, There was no 

explanation offered for her actual words spoken on those dates which 
were memorialized on audio/video tape. 


During the post-trial hearing itself, Link waffled as to the facts she 
could and could not recollect. Often times her responses to the same ' 
questions varied on direct versus cross-examination and the final answer 
to the question ultimately rested on who asked the question last. For 
example, at one point, she admitted telling Investigator Yerdon and Donald 
Dodd that she was unsure about seeing the van Easter morning and that it 

might have been a dream. Then, on the prosecutor's cross-examination, 
she denied saying anything like that. 


Link did admit on direct examination that she had told her parents 
and certain friends that she was not sure of her testimony and that it 
might have been a dream. Indeed this was corroborated by twelve year old 
Valisha Manes, one of Brittany Link’s “best friends.’ 1 Manes testified at 
the post-trial hearing that during the summer of 1995, Link told her that 
she didn't really remember if what she testified to was a dream and she 
wanted to see if there was anything she could do to change her statement. 
Link admitted to Manes that Assistant District Attorney Donald Dodd had 
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pressured her into testifying as she did. 2 As a result of her giving 
sworn statements to the defense, Manes testified that Brittany was 
“grounded" by her father and was having problems with him because of her 
statements. The father, Frances Link, testified at the post-trial hearing 
and corroborated the fact that Brittany was grounded over this incident. 

At the time she testified at the post-trial hearing, Manes was still 
friends with Brittany Link. 

As to the contents of the sworn statements she gave to the defense, 
Link testified at the hearing that she could not remember much of what 
she told the defense team although the last of the interviews occurred 
only five months earlier. 3 When asked if a video-taped interview would 
refresh her recollection, Link responded that it would not and was 
adamant about not wanting to view said tape. The Court then refused to 
allow defense counsel to play a portion of the tape for the witness. 
Ultimately, on cross-examination, Link denied ever telling' the defense 
that she was unsure of seeing the van on Easter Sunday 1994 or that she 
may have dreamed the whole event. Indeed, Link testified that transcripts 
of defense audio/video taped interviews with her were inaccurate, but 
again she refused to look at the actual audio/video taped interview which 

2 It is significant to note that Link made these admissions 5-6 months before she ever met 
with any member of the defense team. 

3 The first time Link told anyone about her observations of Easter Sunday 1994, was May 
1995, some 13 months later. While Link purportedly had a keen recollection of details 13 
months earlier, during the hearing she could not remember what transpired only 5 months 
earlier as to her interviews with the defense team. Significantly, her observations on Easter 
Sunday lasted only moments while her two interviews with the defense team lasted for a period 
of hours. 
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documented the actual conversation and the Court refused to allow 
counsel to show the tape to her. The prosecutor hinted that the defense 
had come up with all of the information in the affidavits on its own with 
no input from Link. They implied that Link just passively signed whatever 
was put in front of her without ever knowing the contents or 
understanding the oath. Interestingly, the prosecutor also adamantly 

opposed a viewing of the video-taped interviews which directly refuted 
such an assertion. 

During the post-trial hearing Brittany Link’s parents took the stand ■ 
on behalf of the People. The parents' testimony contradicted Link's 
December 5, 1995 and March 11, 1996 statements to the defense in that 
they testified that Link never told Donald Dodd, (Assistant District 
Attorney), that she was unsure of what she saw or that it might have been 
a dream. The parents' testimony further contradicted Link's post-trial 
bearin g—testimony, given only one day earlier, in that they claimed that 
Link had never told them that she was unsure of her observations. 

While Charlotte and Frances Link’s post-trial hearing testimony may 
appear to be helpful for the People regarding any knowledge the prosecutor 
might have had as to the falsity of Link’s trial testimony,'* 
prosecutorial knowledge of perjured testimony is not required in order to 

4 The defense in no way concedes that the prosecutor did not have knowledge of the falsity of 
Brittany Link's trial testimony. 
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vacate a conviction. Rather, in Sanders v. Sullivan . 863 F.2d 218 (2nd. Cir. 
1988)(see also Sanders v. Sullivan . 900 F,2d 601 (2nd. Cir. 1990) 5 , the 
court held that prosecutorial knowledge of perjured testimony is not 
required to find that a conviction based upon perjured testimony offends 
due process. The Court stated that: 


There is no logical reason to limit a due process 
violation to state action defined as prosecutorial 
knowledge of perjured testimony or even false testimony 
by witnesses with some affiliation with a government 
agency. Such a rule elevates form over substance. It has 
long been axiomatic that due process requires us ‘to 
observe that fundamental fairness essential to the very 
concept of justice.’ Lisenba v. California . 314 U.S. 219, 
236, 62 S.Ct. 280, 290, 86 L.Ed. 166 (1941). It is simply 
intolerable in our view that under no circumstance will 
due process be violated if a state allows an innocent 
person to remain incarcerated on the basis of lies. A due 
process violation must of course have a state action 
component, We beiieve that Justice Douglas accurately 
articulated the appropriate definition that accords with 
the dictates of due process: a state’s failure to act to cure 
a conviction founded on a credible recantation by an 
important and principal witness, exhibits sufficient state 
action to constitute a due process violation. 


Id. 863 F.2d at 224. 


Brittany Link's testimony was false and misleading as evidenced by 
her statements to Valisha Manes; the sworn statements and audio/video 
taped interviews she provided to the defense; and her wavering hearing 

^ Sanders v. Sullivan was cited with approval in People v. Dozier , 78 N.Y,2d 242 (1991). 
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testimony which at times was highly exculpatory. 


A close examination of Frances Link’s hearing testimony reveals the 
motive for Brittany Link's recantation of the statement she provided to 
the defense. Frances Link had testified that when Brittany first told 
Investigator Yerdon of her observations, he was upset that his daughter 
had become involved and he did not want to go any further with this unless 
Link was absolutely sure of what she had seen. At the time Frances said 
this to Brittany Link, she had already involved the police and was on her 
way to the District Attorney’s office. 

Later, when Brittany Link gave her statement to the defense, she did 
not tell her father (Frances), Rather, Frances found out from his wife who 
was contacted by a reporter. When Frances questioned Link about why she 
gave these statements to the defense, she just shrugged her shoulders and 
would say no more. Frances admitted he was angry at Link as he had told 
her not to go over to the Thibodeaus' house. Frances then punished Link for 
two weeks. It was during this time that Link was brought to the District 
Attorney's office to retract the statements she made to the defense. 
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ii. The trial Court erred in denying defendant’s application to de.e m 
Brittany Link's trial testimony incredible as. a matte r of law as BrittaHY 
Link’s post-hearing testimony fwhich was on the subiect of her trial 
testimony) was replete with self contradictions and in various instances, 
manifestly untrue . 


Appellant submits that the trial court erred in denying defendant s 
application to deem Brittany Link's trial testimony incredible as a matter 
of law as Brittany Link's post-hearing testimony (which was on the 
subject of her trial testimony) was replete with self contradictions and 
in various instances, manifestly untrue. 


In its Decision and Order dated January 6, 1997 (Exhibit K), the trial 
court failed to address an issue raised in the defendant’s post-hearing 
memorandum, specifically, the issue of whether Brittany Links trial 
testimony should be deemed incredible as a matter of law in light of her 
contradictory statements at the hearing. Rather, the court limited its 
decision to whether Brittany Link's partial recantation of her trial 
testimony warranted a new trial. Moreover, the facts cited in the Courts 
Decision fail to dispute the contradictory and often manifestly untrue 
statements made be Link following the trial and in the post-trial hearing. 
In light of the conflicting versions Link has given, it is evident that she 
either lied under oath to the People or to the defense. These issues were 
never addressed in the Court's Decision and Order dated January 30, 1997 

[Exhibit M]. 

Ll°! 


18 






In his Motion to Reconsider (Exhibit L), the appellant requested that 
the trial court rule on the issue of whether Brittany Link’s trial testimony 
should be deemed incredible as a matter of law in light of conflicting 
statements given at the trial and at the post-trial hearing. In denying the 
appellant’s motion, the trial court considered only the trial testimony of 
Brittany Link (See, Exhibit M) without considering her contradictory 
testimony at the post-trial hearing. Appellant submits it was error to 
make a determination based only on the trial testimony. 


“Testimony which is incredible and unbelievable, that is impossible 

of belief because it is manifestly untrue, physically impossible, contrary 

to experience, or sgjf—contradictory, is to be disregarded as being without 

evidentiary value, even though it is not contradicted by other testimony or 

evidence in the case" (emphasis added); People v. Garafnln. 44 A.D.2d 86 

(2nd Dept. 1974); See also People v. Lebron 184 A.D.2d 784 (2nd Dept. 

1992) 


a ) J-ink'g —testimo ny was replete with contradictions 


In regards to self contradictions, one need only view Brittany Link's 


testimony at the separate trials of both Gary an 
compare it with the two sworn statements given to the defense on 
December 5, 1995; March 11, 1996; and the corresponding 


and 
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audio/videotapes to determine that said testimony is completely at odds. 
Likewise, while testifying on direct examination during the post-trial 
hearing, Link claimed that she told her parents she was unsure about her 
observations and that it might have been a dream. Both of Link’s parents 
testified at the post-trial hearing that Link never advised them of her 
uncertainties. Additionaliy, while Link testified at the post-trial hearing, 
her answers to the same questions varied depending which side asked the 
questions. Link's answers also varied as to whether she told the 
prosecutor and Investigator Yerdon of her uncertainties as to her 
observations. During portions of the direct examination for the defense, 
Link admitted she might have told the authorities that she was unsure of 
her observations. Then on cross-examination for the prosecution, Link 
denied ever mentioning her uncertainties to law enforcement. 

in People v. Lebron 184 A.D.2d 784 (2nd Dept. 1992), the Court was 
troubled by the conflicting statements given by the witness at the hearing 
versus the witness' past statements concerning the same subject matter. 
The Lebron court, citing People v. Akwa . 151 Misc.2d at 110, 573 N.Y.S,2d 
216, stated that “where credibility is in issue, multiple choice questions 
are neither desirable nor acceptable and refused to select a credible 
version based upon guesswork. 1 ’ The Appellate Court then granted the 
defendant a new trial due to the discrepancies in testimony and 
unbelievability in portions of the testimony. 
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In the case at bar, as in L g . brpn , supra, Brittany Link has presented 
multiple choice answers to the same questions and the trial court was 

forced to pick a credible version based upon guesswork in order to uphold 
the defendant's conviction. 


B ortions of Link's testim o ny were manifestly untrue 


Instances of Brittany Link’s testimony reveal that portions of it 
were manifestly untrue and this raises serious doubts as to the veracity 
of the remaining portions. 6 For example, in a sworn statement provided 
to the People on June 23, 1996, (annexed in the People's responsive 
pleadings as Exhibit J), Link states that she never told the defense team 
the facts contained in the affidavits of December 5, 1995 and March 11, 
1996. Additionally, Charlotte Link, Brittany’s mother, testified at the 
post-trial hearing that Brittany had denied stating these facts to her also. 
Indeed, at the post-trial hearing itself, Brittany waffled whether she did, 
or did not state these facts. However, in certain instances she denied 
them adamantly. For example, Brittany stated she never said she felt 
pressured into testifying the way Donald Dodd wanted her to. In fact, 
she stated sh& never used the word “pressured" at all. When defense 
counsel offered to confront Brittany Link with her video-taped interview, 
she did not want to review it and the Court refused to allow defense 
counsel to show it to her. 

g 

These examples are not intended to be exhaustive in the number of manifest untruths 
Brittany Link has espoused, but rather only intended to be a representative sample. 
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Since Brittany Link’s words on December 5, 1995 and March 11, 1996 
had been memorialized on audio/videotape, and received into evidence, the 
Court only needed to review the tape to determine that these statements 
are "manifestly untrue" and that Brittany Link did tell the defense team 
what is contained in her affidavits. Likewise, Brittany Link's assertions 
that no one ever read the statements to her or explained the consequences 
of giving a false statement are also refuted in the March 11, 1996 
audio/videotape. Finally, Link had denied repeatedly that she was advised 
she was being taped during the interviews. Not only did witnesses Robert 
Calver, and Rodney Carr testify that the recording equipment was placed 
directly in front of Link in open view, but the audio/video tape itself 
reveals that Link was advised she was being recorded. 


In People v. Marzed . 161 Misc.2d 309 (N.Y. Cty. 1993), the trial court 
granted defendant’s motion to set aside his conviction after trial on the 
basis of newly discovered evidence. The evidence consisted of the fact 
that the People's primary witness at trial had been indicted for perjury 
allegedly committed in an unrelated criminal prosecution. The court was 
mindful of the fact that the case turned on the credibility of the 
witnesses and with regard to the witness in question, his testimony went 
unimpeached. The court also pointed to the prosecutor’s summation 
wherein the prosecutor told the jury that the witness was “very truthful, 
'just said the truth,' and had no motive to lie. He stated: ‘What motive 
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would this officer have to come here and make up a story? I submit that 
he does not have a motive." 

In the present case the facts are similar or substantially stronger 
then they were in . Marzed , .supra. In the case at bar, the alleged perjury 
concerned the subject matter of the witness' testimony against this 
defendant as opposed to an unrelated matter, As in Marzed . the case 
turned on the credibility of witnesses' testimony. As in Marzed . the 
witness' trial testimony went virtually unimpeached. Finally, as in 
^ rzgd ’ t * ie prosecutor told the jury on summation of the witness’ 

truthfulness and lack of motive to lie. Specifically, in the present case 
the prosecutor said: 


“Brittany Link, the thirteen year old young lady who lives 
right across the road. What did she tell you? Easter 
Sunday, It sticks out in her mind because it’s a big deal 
when you're a kid. It's a big deal. Easter Baskets. I'm 
going to ask you to use your common sense during the 
course of your deliberations. Please use your common 
sense. Easter sticks out. It's a big deal when you're 
thirteen or twelve. Brittany Link told you that she looked 

out of her window and saw a van parked in that defendant’s 
driveway." 

[Dodd summation at pp, 20-21]. 


“Now let's take a look at the interest of Don Neville, Sr., 
Sue Cowen, Bill Cowen and Brittany Link. Do any of them 
have an interest or a stake in the outcome, a motive to 
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get up there and lie to you? Does that thirteen year old 
girl, Brittany Link, really have a reason to come in here 
and lie to you people? She’s scared to death." 

[Id at 25]. 


The Marzed court applied a three part test as established in People v. 
Salemi . 309 N.Y. 208 (1955) in determining whether a new trial was 
warranted. Namely: 1) Could an exercise of due diligence have led to 
discovery of the evidence before trial?; 2) is the evidence material, not 
cumulative and not merely impeaching of former evidence?; and, 3) Would. 
the evidence probably have changed the verdict at trial? The court applied 
this test in viewing the evidence of the witness' alleged perjury in .the 
unrelated criminal prosecution and determined that all three prongs of 
this test were met. The court then set aside the defendant’s conviction 
and ordered a new trial. 

Applying the three part test enunciated in Marze_d_ to the case at bar 
supports a determination that the defendant’s conviction should be 
reversed. As in Marzed . the defendant could not have discovered this 
evidence with due diligence prior to trial. By all accounts Brittany Link 
was not known to either the defense or prosecution until shortly before 
trial. Link’s credibility was not truly called into question until after the 
defendant was convicted. There has been no evidence presented to the 
contrary. 
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As to the second factor enunciated in Marzed , Link’s testimony was 
not cumulative or merely impeaching of former evidence. [See Exhibit B, 

pp. 26 - 34 of defendant’s memo of law dated April 5, 1996 filed in 
connection with his motion to vacate]. 


As to the third factor set forth in Marzed . the evidence would 
probably have changed the verdict if the jury would have known of the 
problems with the reliability of Link’s testimony [See Exhibit B pp, 15 - 

19 of defendant’s memo of law dated April 5, 1996 filed in connection 
with his motion to vacate]. 

Wherefore, Appellant submits that the trial Court erred in examining 
only the trial testimony of Brittany Link before denying his motion 

deeming Brittany Link’s testimony incredible as a matter of law and this 
Court should grant the Appellant leave to appeal. 


iii) Whether the trial court erred in restricting the 

defendant’s right to confront and examine Brittany Link at the 
post-verdict hearing. 

Brief facts : 

During the course of the post-verdict hearing, Brittany Link took the 
stand regarding the issue of whether she gave false or misleading 
testimony during the trial of Gary Thibodeau. Appellant submits that his 
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right to confront and examine a witness was unduly restricted. During the 
hearing, defense counsel was not permitted to show the witness portions 
of her video-taped interview to refresh her recollection and/or impeach 
the witness after she stated that the certified transcripts of such video¬ 
taped interviews were inaccurate. Additionally, defense counsel was 
restricted from questioning the witness as to what words she could and 
could not understand in two sworn affidavits recanting her trial 
testimony when the witness had now "recanted the recant” claiming, in 
part, that she did not understand some of the words in the affidavits. 

As these matters went to the heart of the issue as to whether Link 
gave false or misleading testimony, and/or whether her testimony should 
be found to be incredible as a matter of law, the trial court erred in 
restricting the defendant’s examination of the witness. See. . People v. 
Knight . 80 N.Y.2d 845 (1992); People v. Moore . 193 A.D.2d 627 (2nd Dept. 
1993). 

Wherefore, Appellant respectfully submits that the trial court erred 
in restricting the defendant’s examination of Brittany Link and this Court 
should grant leave to appeal. 

WHEREFORE, Appellant respectfully submits that denial of his 
motion to vacate was error and that the granting of this application would 
be an efficacious use of this court’s time and resources as the Appellant 
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has not yet perfected his direct appeal and that both appeals can be 
submitted together. Your deponent respectfully requests that this court 
grant a certificate pursuant to Section 460.15 of the Criminal Procedure 
Law of the State of New York granting permission to appeal to the said 
Court from the Order of the County Court, County of Oswego, entered on 
the 6th and 30th day of January, 1997, denying a motion by the defendant, 
made pursuant to Section 440.10 of the Criminal Procedure Law, to vacate 
a judgment of conviction. 


Randi Juda Bianco, Esq. 

Subscribed and Sworn before me 
this th day of February, 1997. 


NOTARY PUBLIC 


UP? 
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Defendant’s Motion for Consolidation of Appeals and Granting 
Defendant’s Permission to Appeal as a Poor Person, pages 632 


SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION/FOURTH DEPARTMENT 


NOTICE OF MOTION 

Indictment #94-161 
(Oswego County) 

GARY J. THIBODEAU, 

Defendant/Appellant. 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff/Respondent, 


- v - 


PLEASE TAKE NOTICE, that the undersigned will move this Court at a 
Motion Term to be held thereof on the 21st- day of July, 1997, at 10:00 in 
the forenoon or as soon thereafter as counsel can be heard at 501 Hall of 
Justice, Civic Center Plaza, Rochester, New York, 14614, for an Order 
pursuant to §1000.13(n) of the Rules of this Court consolidating the 
appeals of the defendant, Gary J, Thibodeau, on an appeal from a judgment 
of conviction entered in the Oswego County Court on April 7, 1995 
convicting him of Kidnapping in the First Degree in violation of §135,25(3) 
of the Penal Law of the State of New York and on an appeal from two 
Orders of the Oswego County Court dated January 6, 1997 and January 30, 
1997 denying his motion to vacate his judgement of conviction. 

PLEASE TAKE FURTHER NOTICE, that the undersigned will move this 

p 

Court at said Motion Term for an Order pursuant to §1000.14 of the Rules 
of this Court for an Order directing the Court stenographer to provide 
Randi Juda Bianco, Esq, with a transcript of all proceedings in the 

t 
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defendant, Gary J, Thibodeau’s, post-verdict action, and for such other and 
further relief as the Rules of this Court permit in serving and filing an 

Appellate brief, and for such other and further relief as this Court deems 
just, equitable and proper, 

Dated; 

Respectfully submitted, 

Bianpo & Wright 


By: Randi Juda Bianco, of Counsel 

Attorneys for Defendant, 

Gary J, Thibodeau 
247 West Fayette Street 
Suite 202 

Syracuse, New York 13202 
Telephone: (315) 424-0744 


TO: Hon. Dennis Hawthorne 

District Attorney-Oswego County 
39 Churchill Road 
Oswego, New York 13126 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION/FOURTH DEPARTMENT 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff/Respondent, AFFIRMATION 

Indictment #94-161 
- v - 

GARYJ. THIBODEAU, 

Defendant/Appellant. 

STATE OF NEW YORK ) 

COUNTY OF ONONDAGA ) ss.: 

Randi Juda Bianco, Esq,, affirms and states that: 

1. I am an attorney duly admitted to practice law in the State of 
New York and am a partner in the law firm'of Bianco & Wright, 247 West 
Fayette Street-Suite 202, Syracuse, New York 13202. 

2. I make this affirmation in support of an Order consolidating 
the defendant, Gary J. Thibodeau’s appeal from the judgement of 
conviction entered in the Oswego County Court on the 7th day of August, 
1995, convicting him of Kidnapping in the First Degree in violation of 
§135.25 of the Penal Law of the State of New York with his appeal 
pursuant to §460,15 of the Criminal Procedure Law of the State of New 
York from two Orders of the Oswego County Court dated January 6, 1997 
and January 30, 1997, respectively. 
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3. I further make this affirmation in support of an Order of this 
Court allowing the defendant, Gary J. Thibodeau, to proceed as a partial 
poor person pursuant to §1000.14 of the Rules of this Court in prosecuting 
his appeal pursuant to §460.15 of the Criminal Procedure Law of the State 
of New York. 

4. I am Appellate Counsel for Appellant, Gary J. Thibodeau and I 
am fully familiar with the facts and circumstances raised herein. 

PROCEDURAL HISTORY 

5. This action was tried by a jury in the Oswego County Court 
commencing on the 22nd day of May, 1995, and concluded on the 19th day 
of June, 1995, upon the rendition of a verdict of guilty of Kidnapping in 
the First Degree by a trial jury. 

6. On or about the 7th day of August, 1995, a judgment of 
conviction was entered in the Oswego County Court convicting the 
defendant of Kidnapping in the First Degree- in violation of §135.25 of the 
Penal Law of the State of New York, and he was sentenced to a minimum 
term of 25 years imprisonment and a maximum term of life by the 
Honorable Lee Ciary, Acting County Court Judge. 
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7. A Notice of Appeal was filed from this conviction on the 9th 
day of August, 1995, with service upon the District Attorney of Oswego 
county court. A copy of this Notice of Appeal is annexed hereto, made a 
part hereof, and marked EXHIBIT A. 

8. On February 2, 1996, upon application by appellant, Gary J. 
Thibodeau, this Court filed an Order granting the appellant leave to 
proceed as a poor person. Pursuant to said Order the transcripts of the 
appellant’s trial and further proceedings were received by your deponent. 
The last of said transcripts were received on April 28, 1997. Your 
deponent has commenced writing the appellant’s direct appeal from his 
judgement of conviction. Work on said appeal is now substantially 
completed. A copy of this Order granting leave to appeal as a poor person 
is annexed hereto, made a part hereof, and marked EXHIBIT B. 

9. On April 5, 1996, the appellant brought a motion to vacate his 
judgment of conviction in Oswego County Court (Clary, J. presiding) 
pursuant to Section 440.10(1)(b), (c), (f), (g), (h) and 440.10(3) of the 
Criminal Procedure Law of the State of New York on multiple grounds. 

10. In response to the appellant's motion, the Trial Court granted 
hearing on one of the issues (whether Brittany Link gave false testimony 
and any Bradv violations connected thereto). Said hearing was held on 
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August 27 and August 28, 1996. The Court reserved decision on the 
remaining issues. 

11. On January 6, 1997, the Court denied the Appellant's motion in 
part. The Appellant then submitted a motion to reconsider, or in the 
alternative, an Order denying the defendant's motion in its entirety so 

• that leave to appeal could be taken. On January 30, 1997, the Court issued 
its final Decision and Order denying the Appellant's motion in its entirety, 

12. Thereafter, pursuant to Section 460,15 of the Criminal 
Procedure Law, Appellant sought leave from this Court for permission to 
appeal from said Orders of the Oswego County Court. 

13. On June 16, 1997 an Order of this Court was filed by the 
Honorable John F, Lawton granting the appellant, Gary J. Thibodeau, 
permission to appeal from the Orders of the Oswego County Court. A copy 
of said order is attached hereto, made a part hereof and marked EXHIBIT C. 

14. On June 18, 1997, Appellant filed a Notice of Appeal pursuant 
to Section 460.10 of the Criminal Procedure Law of the State of New York 
with the Clerk of the Court of Oswego County. A copy of said Notice of 
Appeal as well as an Affidavit of Service by Mail are attached hereto, 
made a part hereof and marked EXHIBIT D. 
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I. THE APPELLANT’S PENDING APPEALS SHOULD BE 
CONSOLIDATED PURSUANT TO SECTION 1000.13 OF THE RULES OF 
THIS COURT. 

15. Pursuant to Section 1000.13 of the Rules of this Court, 
Appellant, Gary J, Thibodeau, respectfully requests an Order consolidating 
the two appeals he now has pending before this Court. 

16. Your deponent has substantially completed the work on the 
appellant’s direct appeal to this Court from his judgement of conviction. 
However, your deponent believes that, as the issues within the direct 
appeal and the issues within the appeal pursuant to CPL 460.15 are 
inextricably intertwined, judicial economy and the interests of justice 
would best be served by consolidating the two appeals for the review of 
this Court. 

WHEREFORE, pursuant to Section 1000.13 of the Criminal Procedure 
Law, appellant respectfully requests leave ,.of this Court to consolidate his 
direct appeal from his judgement of conviction and his appeal pursuant to 
Section 460.15 of the Criminal Procedure Law of the State of New York. . 

II. APPELLANT SHOULD BE GRANTED PARTIAL POOR PERSON 
STATUS IN PERFECTING HIS APPEAL PURSUANT TO SECTION 
460.15 OF THE CRIMINAL PROCEDURE LAW. 

17. That the appellant was unable to afford legal representation to 
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represent him on his appeal to this Court. Your deponent and the 
appellant’s trial counsel, Joseph Fahey, Esq., agreed to represent the 
appellant on appeal pro bono. That since that time, Joseph Fahey was 
elected judge of the Onondaga County Court and was required to withdraw 
from representing the appellant. Your deponent now represents the 
appellant pro bono, 

18. Prior to the rendition of the jury verdict in the case at bar, the 
Appellant’s only source of income was Social Security disability that upon 
information and belief, the source of which is the annexed Affidavit of the 
Appellant, Social Security disability benefits were discontinued at the 
time he was sentenced. 

/ 

19. When Appellant sought poor person relief in conjunction with 
his direct appeal, which this Court granted, the only other asset which he 
had was a single-family residence in Oswego County. Upon information 
and belief, the source of which is the annexed Affidavit of the Appellant, 
he no longer owns said residence. 

20. Upon information and belief, the source of which is the 
appellant’s annexed Affidavit, the appellant is without sufficient funds to 
pay for a transcript of his post-verdict hearing, nor can he meet the 
expenses of serving and filing multiple copies of the records and brief and 
perfecting his appeal of the Orders of the Oswego County Court to this 
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Court. 


WHEREFORE, the appellant respectfully moves this Court for an Order 
pursuant to §1000.14 of the Rules of this Court permitting him to proceed 
as a partial poor person in prosecuting his appeal pursuant to Section 
460.15 of the Criminal Procedure Law of the State of New York, directing 
the Court stenographer to provide defense counsel with a transcript of all 
the proceedings had in that Court in connection with the appellant's post- 
verdict motion, and further, granting appellant such other and further 


relief as the Rules of the Court permit in serving and filing an Appellate 
brief on this appeal, 


SIGNED: 



Sworn to before me 
this 2nd day of July, 1997 



My Cominminn Eipirci July I0,f f ^ 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION/FOURTH DEPARTMENT 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaint iff/Respondent, 

- v - 


AFFIDAVIT 

Indictment #94-161 


GARYJ. THIBODEAU, 

Defendant/Appeilant. 


STATE OF NEW YORK ) 
COUNTY OF WYOMING ) ss.: 


GARY J. THIBODEAU, being duly sworn, deposes and states that: 

1* I am the Defendant in the within action and am currently an 
inmate at the Attica Correctional Facility, Box 149, Attica, New York 
14011, inmate #95-B-1489. 

2. I make this Affidavit in support of a Motion pursuant to 
§1000,14 of the Rules of this Court for an Order granting me permission 

to proceed partially as a poor person in prosecuting my appeal from Orders 
of the Oswego County Court dated January 6, 1997 and January 30, 1997. 

3. On or about the 7th day of August, 1995 a judgment of 

conviction was entered in Oswego County Court convicting me of 

1 
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Kidnapping in the First Degree in violation of §135.25(3) of the Penal Law 
of the State of New York for which I was sentenced to a minimum term of 
25 years imprisonment and a maximum term of life after a jury trial in 
that Court before the Honorable Lee Clary, acting County Court Judge. 

4. On April 5, 1996, my defense counsel brought a motion to 
vacate my judgment of conviction in Oswego County Court (Clary, J. 
presiding) pursuant to Section 440.10(1 )(b), (c), (f), (g), (h) and 440.10(3) 

of the Criminal Procedure Law of the State of New York on multiple 
grounds. 

5. in response to this motion, the Trial Court granted a hearing on 
one of the issues (whether Brittany Link gave false testimony and any 

violations connected thereto). Said hearing was held on August 27 
and August 28, 1996. The Court reserved decision on the remaining issues. 

6. On January 6, 1997, the Court denied the motion in part. My 
defense counsel then submitted a motion to reconsider, or in the 
alternative, an Order denying the my motion in its entirety so that leave 
to appeal could be taken. On January 30, 1997, the Court issued its final 
Decision and Order denying the motion in its entirety. 

7. Thereafter, pursuant to Section 460.15 of the Criminal 
Procedure Law, my appellate counsel sought leave from this Court for 
permission to appeal from said Orders of the Oswego County Court. 



8. On June 16, 1997 an Order of this Court was filed by the 
Honorable John F. Lawton granting me permission to appeal from the 
Orders of the Oswego County Court. A copy of said order is attached 
hereto, made a part hereof and marked EXHIBIT C. 

9. On June 18, 1997, my appellate counsel, Randi Juda Bianco, 
filed a Notice of Appeal pursuant to Section 460.10 of the Criminal 
Procedure Law of the State of New York with the Clerk of the Court of 
Oswego County. A copy of said Notice of Appeal as well as an Affidavit of 
Service by Mail are attached hereto, made a part hereof and marked 
EXHIBIT D. 

10. Randi Juda Bianco, Esq, has agreed to represent me upon this 
appeai pro bono. 

11. Prior to the jury verdict in the within action, my only source 

of income was Social Security disability which I received in the amount of 
$366.00 per month from which a loan of $83.00 was subtracted. I have no 
other assets as the single family residential dwelling located in the 
County of Oswego which I once owned, has been sold and all assets derived 
therefrom have been dispersed to cover my legal expenses at the trial 
level. 
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12. I do not have any funds available from my family or any other 
source to pay the additional costs of the appeal. 

WHEREFORE, I respectfully request an Order granting me permission 
to appeal upon the original record from the court below, to file ten copies 
of appellant s brief, for access to a transcript of all prior proceedings in 
this matter without a fee, and for such other and further relief as the 
Court deems just, equitable and proper. 
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Notary Public 

Ft, Richmond II 

Notary State ol New Yorfc 
Registration No. 4966526 
Qualified Genesee County i/Yi /0 
Commission Exp. May 7, rrlo 
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STATE OF NEW YORK 

COUNTY OF OSWEGO COUNTY COURT 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, 

-v- 



and GARY J. 
Defendants. 


THIBODEAU 


1BIT 


NOTICE OF APPEAL 
Indictment #94-161 



r 


SIRS: 

PLEASE TAKE NOTICE, that the Defendant, Gary J. Thibodeau, 
does hereby appeal from the judgment of conviction for Kidnapping 
in the First Degree in violation of 5135.25 m of the Penal Law of 
. the State of ftew ypyk entered in this Court on the 7th day of . 
August, 1995, and from each and every part thereof. 


DATED: August 9, 1995, 

Yours, etc,, 
WILES & FAHEY 


Joseph E. Fahey, Esq,, of Counsel 
Attorneys for Defendant, 

Gary J. Thibodeau 
1010 state Tower Building 
Syracuse, NY 13202 
Telephone: (315) 474-4648 

TO: Hon. James Grose 

District Attorney-Oswego County 
Oswego Public Safety Center 
39 Churchill Road 
Oswego, NY 13126 


* 






SlTRKME COIRT OF THE STATE OF NEW ’lORK 

' ► 

Appellate SiuiBiDn, IFaurti] Judicial department 

exhibit 

- j £__ 

h 

PRESENT: GREEN, J. P,, PINE, FALLON, WESLEY AND DAVIS, JJ. 


PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, 

V 

GARY J, THIBODEAU INDICTMENT NO. 94-161 


A motion having been made on behalf of the appellant for an 
order granting leave to prosecute an appeal from a judgment of 
the Oswego County Court entered in the Oswego County Clerk's 
Office on April 7, 1995, as a poor person, and for other relief, 
Now, upon reading and filing the affidavit of Gary Thibodeau 
sworn to October 3, 1995, the affidavit of Joseph E. Fahey sworn 
to October 10, 1995, the affidavit of-Randi Juda Bianco sworn to 
October 11, 1995, the notice of said motion with proof of service 
thereof, and due deliberation having been had thereon, 

It is hereby ORDERED, That said application be, and the same 
hereby is, granted to the extent that the appeal herein may be 
prosecuted upon the original papers and eight copies of 
appellant's brief, reproduced in accordance with CPLR 5529. 


ENTERE&ir -February 2, 199 6 CARL M. DARNALL, Clerk 

i 
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SUPREME COURT OF THE STATE OF NEW YORK 

Appellate Btuiflinn, Ifaurtij Sudicml Department 


PEOPLE OF THE STATE OF NEW YORK, 

V 

GARY THIBODEAU, DEFENDANT. 


exhibit 

_c 


INDICTMENT NO.: 94-161 


I. John F. Lawton, Associate Justice of the Appellate Division, Fourth 
Judicial Department, do hereby certify that upon the application made on 
behalf of the above-named defendant for a certificate granting leave to appeal 
pursuant to CPL 460.15 from orders of the Oswego County Court dated 
January 6, 1997, and January 30,1997, respectively, there are questions of 
law or fact which ought to be reviewed by this Court, and permission to appeal 
is hereby granted, 



Dated: ( r s" 


v 





/ / / / 

/ /Associate Justice 

c [ 

NOTE: Within 15 days after issuance of this certificate, a copy of this 

certificate and a notice of appeal must be filed with the clerk of the 
court in which the order being appealed was entered (see, 

CPL 460.10 [4] [b]). 




EXHIBIT 

;r> 

COUNTY COURT 

STATE OF NEW YORK COUNTY OF OSWEGO 


PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, 


-vs* 


NOTICE OF APPEAL 
Indict. #94-161 


GARY THIBODEAU, 


Defendant. 


PLEASE TAKE NOTICE, that pursuant to CPL §460.15 and the annexed . 
Order of the Honorable John F. Lawton, the above named defendant hereby 
appeals to the Appellate Division of the Supreme Court, Fourth Judicial 
Department, from Orders of the Oswego County Court dated January 6, 

1997 and January 30, 1997 and from each and every part thereof. 


Dated: Syracuse, New York 

June 17th, 1997 


To: Oswego County District Attorney 
Court Clerk 
Oswego County Court 


Yours, 

Randi Juda Bianco, Esq. 
Bianco & Wright 
Attorneys for Defendant 
247 West Fayette Street 
Syracuse, New York 13202 
Tel. No. (315) 424-0744 




OSWEGO COUNTY COURT COUNTY OF OSWEGO 

CRIMINAL DIVISION STATE OF NEW YORK 

THE PEOPLE OF THE STATE OF NEW YORK 


I 

Plaintiff, : 


vs. 


Gary Thibodeau 


f 


Defendant, 


AFFIDAVIT OF 
SERVICE 
BY MAIL 


STATE OF NEW YORK) 
COUNTY OF OSWEGO) ss.: 
CITY OF OSWEGO) 


The undersigned, being duly sworn, deposes and says: 

That (s)he is over the age of eighteen years and is not a party to this 
action; and she is employed at BIANCO & WRIGHT, 247 W. Fayette Street, 
Suite, 202, Syracuse, New York 13202; 


That on the 18th day of June, 1997, she served the within Notice of 
Appeal upon the District Attorney of Oswego County and the Oswego 
County Court Clerk at the address designated by said attorney for that 
purpose by depositing a true copy of same enclosed in a postpaid properly 
addressed wrapper, in an official depository under the exclusive care and 
custody of the United States Postal Service within the State of New York. 

Yrf h Jfoyos juM u 

Milagros Butler 


Sworn to before me this 18th 
day of June, 1997, 









Notice of Appeal from Orders dated January 6, 1997 anc 
January 30, 1997 dated June 17, 1997, page 650 


COUNTTY COURT 

STATE OF NEW YORK COUNTY OF OSWEGO 


PEOPLE OF THE STATE OF NEW YORK, 

. Plaintiff, 


■ vs- 


NOTICE OF APPEAL 
Indict. #94-161 


GARY THIBODEAU, 


Defendant. 


PLEASE TAKE NOTICE, that pursuant to CPL §460.15 and the annexed 
Order of the Honorable John F. Lawton, the above named defendant hereby 
appeals to the Appellate Division of the Supreme Court, Fourth Judicial 
Department, from Orders of the Oswego County Court dated January 6, 
1997 and January 30, 1997 and from each and every part thereof. 


Dated; Syracuse, New York 
June 17th, 1997 


To; Oswego County District Attorney 
Court Clerk 
Oswego County Court 


Yours, 

Randi Juda Bianco, Esq. 
Bianco & Wright 
Attorneys for Defendant 
247 West Fayette Street 
Syracuse, New York 13202 
Tel. No. (315) 424-0744 










SI c 


Bianco Law Office 

THE HOGAN BUILDING-SUITE 202 
247 WEST FAYETTE STREET 
SYRACUSE, NEW YORK J3202 

TEL C3J5) 424-0744 
PAX C3J5) 424-0775 


April 13, 1999 


Appellate Division Fourth Department 
50 E. Avenue, Suite 200 
Rochester, New York 14604 
Attention: Joan Varney 

Motion Clerk 

Re: People v. Thibodeau 
Appellate Brief 

Dear Ms. Varney, 

Enclosed please find the original Appellate Brief plus nine (9) copies 
and the original Record on Appeal regarding the above captioned matter. 

As you know, Mr. Thibodeau has previously been granted poor person 
status. Please be advised an affidavit of service is enclosed for 
verification of service upon the District Attorney. 


Very truly yours, 



RLFC" 
APR 1 4 1999 

Appeuaie uivisiun 

Fourth Dept. 


RJB/dks 

Enclosure 

cc: Oswego County District Attorney’s Office 



Gary Thibodeau 





Order Settling Record on Appe 
dated February 4, 1999 pages 6 
652 


At a Term of The Oswego 
County Court of the State 
of New York held in and For 
the County of Oswesoion the 

_if._th day of 

1999, at ©swecrorNY. 




PRESENT: HON. LEE CLARY, 

(*Xcm Judge of Oswego County Court 


THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff/Appellee 

- v - ORDER SETTLING 

RECORD 

GARY J. THIBODEAU, Indictment # 94-161 

Defendant/Appeilant 


A motion having been filed with this Court to settle the Record on 
Appeal herein on behalf of Appellant, by his attorney, Randi Juda Bianco, 
Esq., and it appearing to the satisfaction of this Court that the Notice of 
Motion, with supporting Affidavit and papers was duly served by mail upon 
Chief Assistant District Attorney Donald Dodd, Esq., attorney for the 
People of the State of New York/Appellee; and 

Having heard the parties with respect to the proposed Record on 
Appeal; and due deliberation having been had hereon, it is 

ORDERED, pursuant to 22 NYCRR 1000.3(c) that the record as 
proposed by counsel for Appellant, consisting of approximately 4868 
pages of transcript and documents, constitute the complete and accurate 
record for the appeal herein. 


Dated: 


ENTER: 




Hon. Lee Cla 
Judge of 


TO: OSWEGO COUNTY DISTRICT ATTORNEY’S OFFICE 
Oswego County Public Safety Center 
39 Churchill Road 
Oswego, NY 13126 
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STATEMENT 


(it M.n Ml UK 

i.oi \h mi n->wi.i;n 
Cl.TY . nl ,, OSWEOO,. 

CltnskpLrr^StJ 
I. CUR.I.S70PI1ER. L,. BIVENS 


. APRI.U .22,, 1994.7,:.0.7.a..ni. 

Mcllr iiml limr mI '-imi'Mlnil 


...I.NV,,..5.WNEB..m.L. 

IVrsml hi itrw* of statrmetil 


mt* |ri\r llii* <i|jilrmriil 1 m 


1NV. RALPH.. SQWBJN OF '|11E. QSWEGQ COUNTY SHERIFF'S DEPT,. 

1 iiiii 38.tt'in* ill tuni, ,i,i itir . „ 15,,., il„i nf .,., APRIL. IU5& 

I In. 207 E. SECOND 3T. OSWEOO N.Y,. 


ON SUNDAY APRIL 3, 1991 1 Oil’ UP FROM BED AT ABOUT 6:30a.m. THIS WAS EASIER 
MORNING. I KNOW IT WAS 6:30a.m. BECAUSE MY SISTER JANIS'S GIRLFRIEND CALLED AND 
l COT UP TO ANSWER THE PHONE, MY SISTER HAD ALREApY LEFT TO GO TO CHURCH. AFTER 
HIE PHONE CALL I WENT UP STAIRS 70 THE BATHROOM AND TOOK A SHOWER, AND GOT DRESSED, 
A ITER FAKING MY SHOWER AND GETTING DRESSED I WENT DOWN STAIRS AND PUT MY COAT CN 
AND LEFT. THIS WOULD HAVE BEEN BETWEEN 7:15a.in. AND 7:30a.m. I GOT IN MY CAR AND 
DROVE NORTH ON SECOND STREET TO UTICA STREET , I TURNED KEKIX®pC^!lKHXSIRKKi:X RIGHT 
UNIU ONTO UTICA ST. TO 4th STREET. I TURNED LEFT UNTO 4th STREET TO BRIDGE STREET 
I TURNED RIGHT ONTO BRIIX23 STREET. RTS 104 IS BRIDGE STREET, I TOOK ROUTE 104 70 
ALBION. THE REASON I WAS GOING 70 ALBION WAS 70 STOP AND SEE PENNY BUTCIIINO AND 
HER CHILDREN. 1 WAS ALSO GOING 70 CHECK ON MY HOUSE IN ALBION 71IAT IS NOW VACANT 
MY HOUSE ON THE CORNER OF RTUI04 AND CO. RTS 22 IN ALBION. I HAD ALSO PLANED TO 
GO 70 THE CHURCH IN ALBION ON RTS 104, AND THEN TO ST. MARY'S CHURCH IN MEXICO. 

I GO TO BO lit CHURCHES AS OFTEN AS I CAN. THE PAST SUNDAYS 1 HAVE NOT BEEN 

AHi.r TO (X), BUI’ BECAUSE IT WAS EASTER SUNDAY I WANTED 70 TRY AND DO IT. WHIN I 


l.EIT MY HOUSE ON EAST 2nd STREET IN THE CITY OF OSWEGO 1 HAD 70 STOP FOR EVERY 
TRAFFIC LIGHT WHICH IS UNUSUAL FOR ME AND IT 7TCKED ME OFF. I KNEW I WAS LOW ON 
GAS BECAUSE I WAS OUT DRIVING AROUND ON SATURDAY NIGHT AND 1 KNEW I COULD GET 
GAS CN SUNDAY MORNING. AFTER T LEFT THE CITY OF OSWEGO, I WAS DRIVING 55to 60 
M.'MI. MOOT OP 77IF. TIME. WHEN 1 STARTED GETTING CIjOSE 70 RTH 104b I LET OFF THE 

!V! StOW DOWN AND SEE IF THE GAS STATION AT THE CORNER OF RTH101 AND RTi| 101b WAS 

1 

OPEN. 1 SLOWED DOWN 70 ABOUT 40 M.P.H. AND LOOKED INTO THE PARKING LOT. WHEN I 
I.OOKED INTO THE PARKING U7T OF 71 IE S70RE l SAW A VAN BY THE FIRST GAS IAJMP CUKEST 
IO i'HE it) HIE BUILDING PARKED AIT'IIE END AWAY FROM ME FACING RTS 104b. ON THE SIDE 
OF THE PUMPS AWAY FROM 71 IE BUILDING. I SAW A GIRL WITH LIGHT BROWN HAIR BEING HELD 
IN A BEAR HUG BY A MAN THAT I THINK WAS IN HIS THIRTIES AND HUSKY. I COULD ONLY 
SEE HIM FROM THE SIDE BUT I COULD SEE THAT HER ARMS WERE PINNED UNDER HIS ARMS 
HOLDING HER JUST BELCW HER BREASTS. TO ME SHE APPEARED TO HAVE LARGE BREASTS. 
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* CY WCRE MOVING TOWARDS THE VAN. the man in TUP 
ME ID BE IN MIS fDRTirQ it NAN IN THE FRONT APPEARED TO 

HE WAS OLDER LT^: T rr H1M ™ THAT 

OH a uhp o '^r. iZ'r 1T WAS * ** HE WAS BENT OVER 

THAT , E WAS ^,r M5ER *« " BUT SCMEraiNG MADE ME THINK 

- - - - £ i™'::r ir ™ 

beat *■ 1 —»- “ * ™ ^ 

t IVojIBLY A CHEVY C-Ifl ^Futpc \/am t nn. ___ 

/Pi 1979- Lo 1908 VAN THERE wac c ™ * EtjIEVE IT TO BE SOMEWHERE FROM A 
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oIBILITY THAT THERE WAS ANOTHER CAR COMING CN RT( 101b TO RT« 104 

r'^To ™*Z”ZZ'Z : D 

AND 1 WAS SHORT oj^l 2 ‘ " ” <" ““ » « CITY OP DGWEGO. 

I realized n,AT mJT' * ^ Bl;rcHIN0 ' s I stop because 

(in,F» husband PROBABLY HAD THE KIDS BECAUSE HE TAKES THEM EVERT 

PR0BAB™ 0 ™ " nULD ““ ™ E •» 1 1WU0HT PENNY WOULD 

' “ "" TO ~ 50 1 ” DW *> 3TOP. I CONTINUED TO MY 

lECK IT OUT. I WANTED TO aiECK THE HOUSE BECAUSE IT WAS EMPTY, AND 
I had PROBLEMS WITH FLOODING. WHEN I GOT TO THE HOMSF r 

MY FDOl’ m MAi/r * ™ 10 THE HOUSE 1 CHECKED AROUND AND USED 

WdTleIT TstarT 01 TO ■ DRWN ■*“ WA ™ ° FF - 1 MD A ™ «« ™ «» 

HAD STARTED AND that 00 ” ™ E ALBIQN aiURQI - 1 BELT ZED THAT IT ALREADY 

rHAT I WAS LATE, SO I DROVE INTO MEXICO TO GO TO ST. MARY'S 
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Birr WHEN I GOT THERE I COULD SEE THAT THE CHURCH WAS SO RILL OF FOE PL E THAT SCME 
OF THEM WERE STANDING IN THE DOOR, I DID’NT STOP. SO THEN I JUST DECIDED TO DRIVE 
MCME, MY MOTHER WAS MAKING EASTER DINNER. WHEN I DROVE BACK BY THE STORE AT RTH104 
AND RTH 104b I SAW^JNp OFFICER PUTTING THE YELLOW TAPE UP. SCME OF THE TAPE WAS 
ALREADY UP AND THERE WAS POEPLE STANDING IN THE PARKING LOT. I FIRST THOUGHT THAT 
THE GIRD WAS PRESSING CHARGES AGAINST THE GUY THAT WAS HOLDING HER, I REALLY DID 
NOT KNOW WHAT TO THINK, BUT I DID 1 NT THINK THAT IT WAS THAT BIG A DEAL. I DROVE 
STRAIGHT HCME AND I THINK IT WAS PROBABLY BETWEEN 10:30a.m. AND 11:00a.m. I STAYED 
HOME UNI’IL AFTER EASTER DINNER. SCME TIME AROUND 3:00p.m. I WENT OVER AND PICKED 
UP IJEBI31E MIIUODEAX AND WE WENT TO THE GREAT NORTHERN MALL TO A MOVIE. I DO'NT 
REMEMBER IIIE NAME OF THE MOVIE, BUT’ IT WAS A OCMEDY ABOUT A MAN DRESSED A 

DINASOR. AFTER THE MOVIE WE CAME HOME, CN THE WAY HCME WE WERE LISTENING TO THE 
RADIO, 93Q, AND I HEARD THAT A GIRL WAS ABDUCTED FROM TIE GAS STATION. IT DID'NI’ 
CLICK IN THAT’ IT WAS THE SAME GAS STATION I HAD DRIVEN BY THIS MORNING, SO I DIDN'T 
SAY ANYTHING TO DEBBIE. IT WASN'T UNTIL AFTER I GOT HOME AND WAS WATCHING T.V. 

I THINK I WAS WATCHING THE 11:00p.m. NEWS THAT I REALIZED THAT IT WAS THE SAME 
CAS STATION THAT I HAD DRIVEN BY IN THE MORNING AT RTH 104 AND RTH 104b. 

AT FIRST I DIDN'T BOTHER TO PUSH IT BECAUSE 1 THOUGHT IT WAS HER BOYFRIEND 
and JUST A LOCAL SITUATION. THEN I THINK IT WAS A COUPLE DAYS LATER I TOLD DEBBIE 
THAT I SAW SOMETHING. SHE TOLD ME THAT I SHOULD CALL AND TELL THE SHERIFF'S 
WHAT I HAD SEEN. I CALLED IN TOLD MY STORY TO SOMEONE AT THE COMAND CENTER. WHEN 
1 TALKED TO THE COMAND POST I TOLD THEM I THOUGHT THE TIME THAT I HAD DRIVEN 
BY 1HE GAS STATION WAS BETWEEN 8:00a.m. AND 8:30a.m. THEN A FEW DAYS LATER 1 
STARTED TO BACK TRACK MY TIMES, BECAUSE IT WAS STARTING TO BOTHER ME THAT MY 
TIMES MICl IF BE OFF, ESPECIALLY AFTER I HEARD THAT IT HAPPENED AT ABOUT 7:45a. in. 

11-IEN I REC1EVED A CALL FROM THE SHERIFF'S ASKING IF THEY COULD TALK TO ME. TO 
OFFICERS CAME AND TOOK A STATEMENT AND LEFT. THEN THE NEXT DAY AT WORK INV. SCRUTON 


AND INV. HALL FROM THE SHERIFF'S DEPARlMENTj,AND I LEFT WITH THEM (l 
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ON THURSDAY APRIL 21, 1994 AT ABOUT 1:10p.m. INV. HALL AGAIN CAME TO WHERE I 
WORK, A&P,AUTO IN CICERO N.Y. AND ASKED ME TO LOOK AT TOO PICTURES THAT HE HAD. 
THE FIRST PICTURE THAT HE SHEWED ME WASN'T TO GOOD BUT IT WAS A PICTURE OF A 
WHITE VAN WITH A BLUE STRIPE, IT WAS A PICTURE OF THE PASSENGER SIDE AND THE BACK 
00ORS. THE PICTURE WASN'T VERY GOOD AND I DIDN'T THINK THAT IT WAS THE VAN.THEN 
HE SHOWED ME A SECOND PICTURE, I SAW THE DARK BLUE SIDE DOORS AND I ASKED IF 
THE DOORS ON THE BACK OF THE VAN WERE DARK BLUE, HE SAID YES, I THEN TOLD HIM 
THAT I WAS 80% SURE THAT WAS THE VAN. INV. HALL TOLD ME TO THINK ABOUT IT AND 
THAT IT WAS EITHER , NOT THE VAN, IT WAS THE VAN, OR IM NOT SURE. HE ASKED ME TO 
HUNK ADOU1 IT UNTIL FRIDAY APRIL 22, 1994 AND TO MEET HIM AT THE SHERIFF'S OFFICE 
IN OSWEGO. ON FRIDAY APRIL 22, 1994 WHEN I WENT TO THE SHERIFF'S OFFICE IN 
OSWEGO AND MET WITH INV. HALL AND INV. SCRUTON. I TOLD INV. HALL THAT I WAS SURE 
THAT IT WAS THE VAN, I ASKED HIM IF THERE WAS SOMETHING ABOUT TOE BACK BUMPER. 

I ASKED IF there WAS SOMETHING WRONG WITH THE BACK BUMPER OF THE VAN I ASKED IF 
ET BENT ° R SOMETHING. INV. HALL SHOWED ME A PICTURE OF THE THE BACK OF THE 
VAN THIS PICTURE SHOWED A TRAILER HITCH THAT LOOKED LIKE IT WAS WELDED ONTO THE 
BUMPER OF THE VAN. I THINK THIS IS WHAT CAUGHT MY EYE ON THE VAN. IT COULD LOOK 
LIKE THERE WAS SOMETHING WRONG WITH THE BUMPER. THE BUMPER AND THE HITCH ARE ALL 
BLACK AND IT COULD LOOK LIKE IT WAS BENT OR DOWN OR SOMETHING. 

mis POINT I AM VERY SURE THAT THIS IS THE VAN THAT I SAW AT THE GAS STATIONAT 
DIE CORNER OF RTff 104 AND 104b on EASTER MORNING. 
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^ ,,l ilii- I'r|i<’-itiiin i- nimlr [JuimihiiI lo Scuiiin 111(1 .ill nil. nl llic Cimiiiijil l’i i,, ( . ( |,m c [,tn. tmil I Emm 

iImi .1 l.il-i -t.iirninir lit'irm i> |iiMM>hiiltlc .!■. a tin*-® A ini»ilriiiiMMiir |iiii >iinril in Sirijnn 2 IK, l,"i nl i)u> IViutl l.mv nj 

till' s l;lti n| \rii ^ ntk 

it ^ / -jt - ... 

\ 11 n iin-*1 mnfrr firiuli \ of | !■-r j ir ri thi^ f ^ ^ ^ 


'll* .. muter |inuli\ of jiirjim thi^ f 

'i.'Y *if. $8ri.\. . x^SSf 


Y V'... 

SlgtMlffft* 

















STATEMENT 


STATE OE NEW YOHK 
COUNT* 01-' USWECU 

l!ity O,.- Oswego 


April 9, 1994 3:42 p.m. 

Male arid linn 1 ttl statement 

lnv. II. Sc rut on $ Inv. li. Wheeler 
[’resent at lime of statement 


l.It. J.g.lARJ).. PAU L . T! jIBODEAU. 

Inv, Scruton/Wheeler 


. now (live litis smirmrnl In 




I am , years of npv. limn mi llic .7!.;?,.. . <la^ nf 


May 


47 


19 .... 


I | it( . It. R. w 2 t Box _ 8 9 , Mex i t;o, . Ne w York. 

At approximately 3:42 p.m. 1 was given the m 1 r and a via r n i rig by 1 n v . Wheeler 
and 1 uni willing to talk with lnv. Scruton/Wheeler without an attorney. 

I have been in this area for approximately eight or nine years. 

1 was born in Fitchburg, Mass. 

0:i Saturday, April 2, 1994, my girlfriend and 1, her name is Teresa 
Craw To rd a ml her two cli i Id r en , John and Amanda , had supper at about 
5:00 or 5:30 p.m. We stayed home all night and watched TV. At about 

8:00 or 8:30 p.m. we put the kids to bed and we stayed up and watched 
TV until about M : 00 or 11:30 p.m. At about 11:30 p.in, Teresa and I 
went to bed. 1 got up at about 6:00 am on Sunday morning and let the 
dog out. Teresa and the kids usually get up about 8:00 a.in. 1 forgot 
i o s c t my wa t c li a head so when I left fu r t ire store my watch said ubou t 

6:20 a.m. 1 pulled out of the driveway and went left to Rt. 104 to 

\ 

travel West on lit. 104 to go to the D 8 W Store. A red sports car 
passed me on my way to the store. I turned right onto Rt. 10411 and 
left into the store. 1 saw a white Ford sitting there for sale. The 
red car that had passed me was parked at the store facing lit. 104 between 
the store and the J' i r s t set of gas pumps. I pu lied up and parked behind 
it about in ,front of the. double entrance doors. The driver of the red 
ear was coming out the door and held the door for me and I walked in. 

A girl was standing behind the counter at the cash register. She was 

AT 

alone, 1 didn't see anyone else. I looked around -the - found the cigarettes 
and got two packs of Basic cigarettes. I placed the cigarettes on the 
counter and reached into my pocket and gave her four ones and she rang 
it up and gave me. mv chaRESi. 1 .think the cigarettes came to. about S3. 18 

1 I Have rfctfd me above sialenfcm. conMMing oT and it t*as read in me nv 

/jT", tp p A _jl \\ J 

- . < « ■' . t fTCrr^..... I understand llic sttiliriiicnj and suttar il is irut 1 . 

htif^rnJii-tl :intl ’•'Worn Itr Indore inr this * 

day <d . 19. 


■miiuHi 




Witness 




Comm, nl DrrrU 


NoUiry Pulilie 


Verification nf tliis Deposition is inmlr pursuant lo Section 100.30 idh of the Criminal Procedure Lau und 1 know 
tliill n falsr stnlitiH'ni herein is punishable as a Cln^s A misdemeanor pursuant In Section 210.45 nf llie lYnnl LHu of 
the Stale id Neu Ymk 


Min nieil under prim 11 \ rd pel pi t \ ill is 


day of 


f M' 


, 19 































STATEMENT 


STATE 01 NEW YORK 
COUNTY ()!•* OSWEGO 



\ 





llutu urtd Iiimi' ul slu I it mem 


Presenl at lime of statement 


/ 



now give ilm aiatrmriil In 


I tin* . )enr> of a«r, fmin on the 


i!n\ of 


■P + -i* + + + + - ■ ■ ■ ■ h 4 i 


., 19. 


I 11 % c* ill 


or $3.20, something like that. The girl was wearing a gray sweatshirt, 
hnlicap. She hod dirty blonde hair, combed down back over her shoulder 
She gave me back change. 1 didn't count i.t and put it in my pocket. We 
didn’t have any conversation. When 1 pulled in to the store, she kind 
of looked out the window to see who was coming in. I had shut my van 
ol1 ■ 1 walked down the steps and got into the van. I had leTt my 

keys in it. The red car was still parked in front of me and the guy 
was still in it. lie pulled up to 104 and he turned right onto 104 and 
1 1 * • Do w <'s about two or three car lengths in front of me. 1 turned 
left on 104 and glanced and the red car was going to Oswego. 1 kept 

going home. I went directly home turned right onto the Eggleston Road 
and lull into my driveway, 1 don't think 1 had the dog with me. When 
I went in, Teresa was still sleeping on the couch, and the kids were 
not up yet. I looked at my watch and it was about 6:45 a.m. I had 
l,() ! changed my watch. Teresa got up when I got in. Everyone 
started getting ready to go to her grandmothers for Easter dinner. 

h 

Come to think of it, Teresa's son John might have been up before I 
went to the store. At approximately 8:30, we got into the van and 
left lor grandmas. I pulled onto Rt, 104 towards Oswego to go to the 
Duke Road. I went by the store. I noticed the police were in the 
driveway and it was all taped off. We went on to glEXitaMHK Teresa's 
mothers first and talked to Teresa's brother. I asked her brother what 

I riifid llie nttorc MnK'meiil. consisting of pngM, omi it was rcsil In me liy 

A jCf? \ , - . 

.'.'■.. 1 understand (Pie sltilcnpenl turn swear it is Irue. 

Suffer lin'd anil ^wurn lo fudutr me this 

Signature 

•hi) «f . 19. 





'■ + + + . -r ... ... a « , 


VI'it nrm 




td IlmK 


Nullify I'uMic 


^ ,p rif m*;»I iftn id lliis DcpOMtiun made piir«iNint to Section 100.30 I d L of ihr Criminal Procedure Lnw and I know 
lluit it fitter sliitemeni lierrin te puntehuMe as a Ch^s A misdemeanor puisirmit to Section 210,45 <d die Peng I \.aw of 
die Stair id Nru York 


Alfir Hint imtlci- penalty of prrjurv lids . 


day of 




Signature 







































* 




j Pri'seril nl Irme of slalemcni 


. now e lliis Maummol In 


I um - . jOiirs of tijir, l)in n un llir . i{ay nf 


...^ 


I \\w n\ 


was going on at the D f'i W. He didn't know but turned on the scanner. 

We didn't hear anything on that so Teresa's brother called his girlfriend 
because her mother works at the store. She didn't know anything either. 
We went to grandmas at about 9:15 a.m. I still hadn't turned my watch 
..heed. Grandma was watching IV when we went in. Teresa and Grandma 
continued to watch TV and saw the notice on TV. Grandpa was getting 
hnster dinner ready. 1 stayed in the kitchen to help him. Grandpa 
reminded me of the time change. I changed my watch ahead then at 
approximately 9:30 or 9:45 a.m. which was the correct time. Grandma 
tlic'ii told me about the kidnapping at the store. She told me to caLl the 
cops to tell them 1 was at the store somewhere about that time. I 
went in and watched the TV and when I saw it 1 called the Sheriff's 
about 10:15 a.m. Ihey told me they would send someone to see me, In 
about a half an hour or 45 minutes, a Sheriff in uniform came into K8 
see me and take my in1ormaition. 1 stayed the rest of the day with 

Grandma and Grandpa. We left about 5:00 or t>: 00 p.m. I went home East 
on Kt. J04 and passed the D 5 W. I slowed down and looked and saw a 
Slier ill's car in the driveway at the store. 1 went home turned onto 
^ggicston Hoad and went into the driveway. We all went into the house 
about 9:30 p.m. and stiyed the rest of the night. 




>'7^'" ,n .O /} 1 liiK nl»f»vc si Airmen!. cunsisiinp nr . pnf.es, nnH fl wos rend 

J™' x '[ A. . .... 


In mr Iiv 


*■ I understand ihc slJilrmtyit und swrnr il is lrm\ 


il»rtl unci ^unrn ro lirfon* mr i his 

’ ■ ll "> . IV. 



Z^C<T.\ fr«; 

Signal uh: 




Wiini'M 


Lnmm nl 1 Jerri* 


Nectary Tirlilit; 


\ rrif it alum nf lliis Ht'|in>ilioii if mmlr puiMianl In Sotion HKUI) l.ll, nT dm Criminal I’mrntnrc Lilv. mill I limn 
linn it la hi* Kiiiti-nn.nl licrrin is pimidirilrlc ns n Cltisj A misdcnictmnr |)iirsiitml In Srrlion 210. IS nl die I’nial L;i'» nf 

I In' Stair id Nru Vm k 

AH min'd imdri penalty of perjury [h. 



rlutr a f 


i n 







































LEOMINSTER POLICE 


STATE OF NEW YORK 
COUNTY OF OSWEGO 

of UJ..tkst. c./„ 

i.tST.. 


TEL: 508 - 537-6641 

STATEMENT 

) 


Jul 22 i 94 17:39 No.007 P.U 


.ezLullx... .. jL£JbL 

IJflJc mifl lime of statement 

...M*m* 


Present Al limit of H element 


/0 .*-......now (jive thJt ihtemenl lo 

. 

I Dll) . 31 yeurp of Aftis )iotn oit the ..,X?, <|&y of WC. * 0 £ > 

1 livo «' 13 t.t.K.f.M 1 L ,'QJXCO. . 

$ ye5Ji c mtsytfiy f^r o h'x c*.(?ow v thtc* 

Co |5 t ujcpe <^ ue} td*)** fu#rt OvtJ hro fUen Z 

-S/Cc<l Gcih/ uAy TGt y UJC.VC. lnt>e)l l f ^ ur 

S l>tcouwj< rri'f broWhtr / Urt-nf TTm 


>ro 


Tt C.F i C u p/ 


a v Kf 

lr\ TT^f 

mo pi 

r\lfty 

i u.y 

-h 

Ct^ 

. |Q/J 0 

CSc. y y 

SCOuc/ 

ij/lCPT 

Tey 

y<» / la 

ttc 

5 kn 

: h't 0 

ro rTt 

Utt 

11 ■/ l *T 

fbvu/ 

OOU^fy / 

Xxj Ci 

ptiL«_ tc 

of C.ij. 

Gtr'/ 

S'CsXel 

T&c 

» m/xr/'T 

oo-v 

U) htt\ 

Ttic y 

* 

Uu c 

Vt od 

rtL 

S'-Art' 


CAJ> 0 -) 

/« /J ^-o 

rvt c 

* 

OlHv* c 

l pC Pi 

cid 

of tt; 

m e » 

Co O. lr-y 

CU-Pfc/ 

V 

p 

k-*P lirorf 

Irou t 

ru 

U (X n ^ 

CV*\ il 

rr.tt-f 

TTie 

C^CMI 0 

C L-ort 9 g 

J 4 

hf j Afo ffc/- 


% 

Co a vy 

Loo.'i 

aJ 2 

UU J 

0 t\ 

T^C i 

Pli 0 11 e 

j O 

cofic M 


^ LO Cj tA. f J Co fvie in */» -/Wt /v t/p f»c laso.) o^vo^f 

I Cfc6>ouV W\\( | I'l pG hFW CL *1*1* d i't M fletLoJ 

3 W<\ h ' * * n 

n< G*W 9o/ c,fp -fTe V^OMC c^<( u»n 

P Sc./' dCoo-/ Tfc< *?o f l ct /o /'-m l)ot*ft <y*\J £oa& 

ir Put£«t*» UJt When shrltJ jbfahf <^xA OJt 6~s/ceJ <£&*-'/, a.* 

1 linvo rcml (lie above 1 1 element, confining of. »L page*, and.It was read to nte by 

. I undents 




Subierlbed and worn lo before me lltla 



,Xct7 day of ... 


Comm, of Meeds 





llie Alfteiftonl end swear ll |a true, 

- <£ MP 



■ 4 M i » »Tm 1«1T111. m * f f f < »* r t*e 1 * < < 

tr 


Itness 

Verification or this Deposition tv made pursuant to Section 100,30 (d>, of llie Criminal Procedure Law and I know 

that a fnlie statement Herein Is punishable ns e Class A misdemeanor pursuant lo Section 210,45 of lira Penal Law of 
ilia Slate of New York. 

Affirmed under ponally of perjury this ...J.X 
»....mI1iI.!j^.i..„,„.... 1 9 



















LEOMINSTER POLICE 


TEL:508-53?-6641 


Jul 22.94 17:39 No.007 P.12 


STATE OF NEW YORK 
COUNTY OF OSWEGO 


. OvTjJcLxii.fr. 


STATEMENT 

ft?/ I % j f O’ fci ^ 

W* ll**i« of Nlnliimctil 

.rt. 

rrauiit ai time of MAtemtnt 




i. ISam j j£.t. .b^.V. ^.an.cv//. glv(1 ll)1§ <1llt0(tH)nl 

1 iQ.hss.A.C . £> J M, ...Ca w..«..t\ /...,,^Y.fCP fit 

1 nm .)enr« of age, I torn on ihn.-3fiL. day «f . ^ ^ 

i live M 11 ...Uutik... .. 

iJ, \f ou bum TV\c ? GcaT 4 / yoV (?«rV up hyht* A h 

> t *1 A 1 / PTiy Y\<kmc of /3bi yc*s_W */i Ga.t-'( * -f yoc, 

i ^ ^*iy l mJ t rji (/q no*/ $ ti /* m upt G& c.j-y 90*/ ot-/ ^^ 

€'"/• CUaJ y 0 ./ -M/? (^vic/ Ujtll ^ on 1 ' FtiA/ce v/ dtif- 

ty,ii °~"i ^v' rp fvf to,// mu* IW rt e lpJ Ya ^ Y 

a-cl tocttj ou/ «? M( , te// to.*/ oo^ 4 

- T W ° M . f Ce^lCiJ htuJ V“I"'C , J- nf,„/c ,/ 

’ •’C'Tti.f /, e Ck_l( c J' (ju4 'tc-liJ ^ Lltlfri /o rAt . 

011 ,iu.T tuc Cou//„ l f heur. 

.a*-,| a C 0nIe> ftV “** ^7 7^/ ." 

i^j v. ” Sa 7 < t °'" p,> »^ nf. /.?/. T nt.eJc'M 

L 7k ln° ll !y°n U V l ’ t ^ -pr.H, 

m//| f^Fici r rri t* sLa/,*/ m *.1 i i » •“ 

iHWtf • t 


ivl.J tt 7 ,! fo/Ju,«(, z tf„, 

H v-j c ' -H “«*-3W 

n ' c ^ ^ooAu m . ; t> /tr f (UvJ Hi*/ /, e 

1/ fN 1 1,1 " v# lhe " fwve ilMemenl, con ill ting of ....^L. pages, aitd.lt wm read lo ma by 

AhAfU... ,\A . I understand the stsfQent and swear It Istf.ie.- 

Subscribed end .wen. K. Indore me thh ^ 

»■ r*f 1 ,f 1 

>- --f* 0, "p Public 

stiMbMds* t /0 "rfj? 

VerlflcBijoit of 1 M 1 Depnahlon fs made purrunnl to Section 100.30 (d). of ll»c Criminal Procedure Lew and I know 

i l a la sci stalententl herein Is pimlshablc ns a Class A misdemeanor pursuniil to Section 210.45 of the Penal Law of 
(he Male of New i otk. 




Joy of J 


Comm, of Docfti 


Wllneii 



AfflrnieJ imder petuilly of perjury (Ma 


,. ^r<FKKMU3^ C '(f^ C lv'&l&'i. 

W«.f#-iMTt Am Wr/^MM^In p....... 



■* «, 


lab. 


















-EOWNSTER folice 


TEL :508-537-r>6^1 


Jul 22,94 17:39 Mo.007 P.09 


STATEMENT 


SI A l ii OF Nj;\V VOIIK 

COUNTY OK OSWECO 


. Ls./f.h!'. . 


X. 


pj.JllJ.y.M .f iA^Lflb 

Ijtde an J ' 


I reiottt al lime of MHvnienl 


►*! ►►♦If ■ P 


£ i. .i?.,. ttt.LhoMA'/J., . ntw glve t)lU lo 

.^ . £...LjktcA{. . &.SU>.cpa 

I «m ...2 J. .year* of age, Imm on the ..2.0,, day „f . .. / ? 

1 " vt ? . OjUc.f r Us.'yv/'Mp.L ,&y. 7 .A/e.4j/ t ^ 

ai VudCcJ kch. fl/jo G&y\f $OuJ S*»f Co&j ;rt£ c ^ f rtW /, e 

H*y Ih-fo Cole, n/ro . r /£„*,</ rW <>«> /«>u. g*,*/^^ 

<ifu I,/,€ ufc»,f Ke s<ulJ L* fcvu, co 

T Cuv>/ do,-/ VoU ^ ^ 

' ' G, °^ v SCt *- J yio IW rteut^ o« r „ /Ve Sc^ 

t-oTTic*- Jct/c u n.ff/ tM'i o^J /w 

^^ C " Gc ^V 9®^ ov-d Ft To/./ io Jo la+fl out- Mvurtf 
^ Jo K / /ju (./ 6*vv,/ 0^1^ d4ou/ ColtoJ tiff flti “ht-fkiji 

W- 


Cf < 


*- Gay»/ /i.i UC/TLf yi.c/, 0.0 j 

A 


^Vr' 1 * Wg&, ' / ‘ n ^- ^eo.y^i Ut, m , 

J | w Co »Y I'd feat J 14 *,^,. ft./ 1 'H'O^t u, e 

<jt. Nitty G_i*_,toy UjI riv. (0,(1 fHo hoy. u>t ja4 TOl 
,tr, l'n Poj. Friiio^j Uf« yoiH., /. h^, , 

JoueMiJ* .. ■■■•"' 

'HTk 

.. "' ”* W V /‘v to «,6.V f /7^L l j 

Itovc r«:n«l (lie ohnvo flnlemem. CVnflMlnp of .|'*f(e*, and ll km read lo mo fclHflJhl z'* 


.. I unctorsland tlio 

Sulmcrlbed ortd^^om lo before mo thU 


*e*C*T* day 


” M H 

Comm* of 




iieiii and owoar It la true* 



Wltncai 


f Nnlory Public ^ 

^ ; /0 Y7 

UilVo7«l« PP V* it ' n l? V i r d r, rtTrS,,0f l l '* SEC,i0n l0MP of lt,f Crl '” i " ft, Procedure Law and I know 

the Slate of New YorL * P ” l,, * ,,ot ’ K ‘ "* " C, * B * A t"l*J™nor pttr»«aii^to Section 210.4S of Hie Penal Law of 

Affirmed under penalty of pnjitry thU ..d.'h, 

of ....... 


, 19..7.V 
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STATE OK NEW YORK 
COUNTY OF OSWEGO 


...(J./Jy 111* OF tAJJL.hs.Te. .9.. 


TEL: 508-537-6641 

STATEMENT 

. Jjv 

Duty and I hue of fttalomeni 

1m * i *in, •ft), lll|||Hillliiii|iii 

Prctanl at time of •tntement 

/ i. .Ei aEi.a. It . „ now give this tialemeiil lo 

.Q&A.aZ. i .. . founts/. . $.k.c£<MLQ&*'4 

l am 3.1 year* of ape, horn nn the (lay of "I t«l fl.l.*.*,* Ml t*** M,, t 

1 live Si 

T Ln>f 7T| < a Lmfe c^Jtlreff'f ctwi X hau« rtttr + 

■ouf CioO flUJ 3r ,!??</,£ LOM (Lrm/j 

h<! lx) tv\l h CoolC (juht , < . ' , f - / ' 

f I f ' H *• r fo-/ «(l/ ef 

ci&ou-f in/y toUtL 

Vor1 irt/Hf of r v, tt- j i 

0 -s S’ oj ^ Cl ^ ^TiiloJtaM C.a»n« cc^y 

1 </?•/ r * aCri>S5 fVo,1 '> M«. Go, 

1 G *'y Ooo-j / 


^t| fn y A.l!^ 


Plrs? Lu t 


G 




V u»g t Po-* 

tOU?l,f ' n a6 °^ W*„, ,n,*yA« 

Tt, tr< Pc &6ou./ Ouo 


* . > DLuo 

^ r U citot C ■ , , , 

///A; J U>t. fo / To ui c . 

<<L " e -/o etj, orlT , , 

One j r ... „ " tc/ l etcoHif, k6* u , 


C 

k 


CJ r»e rifiv* X. - wi, cu.^H O Of (i A6ot 

rl,l f~, , 9 A " M TCt toPPee, 

® fth V ^e too.) ,jTy' 

r H/ * & ^ nt Ujfrl Ae/y o„ T>.u r - Guv ’ 

^ G.CoU't & hr\isyntj Pro hi uft-ybd* 

leu> ^of-/C Zy name of tfttJt' jIul 

/"J _ J tin till OAil 11tss ■ tiAua at AIaWibhI hahoIaI l»^ w*. t ^ ^ 


I liovc reoJ Ilia above natrmenl, coiuUllnp of pagea, and il waa read to m« by 

. I wild oral and the «1tA»nl and rwrir It la triko. 


Subscribed and iworn lo before me this 
doy of 19, 


* * * M* '111 ,*4 111 |, hll'tlM, 

Comm. of'Uocd 



d awaar It la true, * pv 

a ^fntQ^JO 

igRnuTltlMUfHH lHtingh/HTnitW \> V 

Stgnal/rd 

^. *&J**4** . 


Witness 




/f /6~* 

VrrlflcMlon of llilf Dcponllidn tj mnde jiurmnnl lo Section 100.30 (d), of I lit Ciriinlitnl Procedure Low and | know 

i ’''** n otnlnnetit lie re In i« piiiiidmlilp ni n Clone A nilideiucanor purnumit lo Section 210.4S of llic Pen it Law of 
tlw Slate of New York. 

Affirmed under penally of prr|ury litis 

dav of _I/j /k/ * n$1S 






















